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I Mr. Dotson. Good afternoon, plr. Cooney.

2 0n behalf of the Commjttee on Oversight and Government

3 Reform, I thank you for being here today. This proceeding js

4 known as a "deposition." This deposition is part of the

5 committee's jnvestigation into atlegations of political
6 interference with government climate change work. The person

7 transcribing this proceeding is a House reporter and Notary

8 Public well, not a Notary public authorized to

9 administer oaths. The Notary Pubfic has arrived and will now

l0 place you under oath

ll [¡,li tness sworn. ]

12 Mr. Dotson. l4y name 'is Greg Dotson. I have been

13 designated as majority counseL for the deposition. I am

14 accompanied by Jeff Baran, and he is also designated as

15 majority counsel for the deposition. There are several other

16 majority staffers here who will now identify themselves.

17 Mr. Gordon. l4i chael Gordon.

18 Ms. Te'itz. Alexandra Tei tz.
79 Mr. Jones. Eric Jones.

20 Mr. Dotson. would minority counser please identify
2l themselves for the record?

22 Ms. Safavian. Jennifer Safavian.

23 Ms. Bennett. Brooke Bennett.

24 Ms. Husar. Kri sti na Husar.

25 Mr. Dotson. Before beginning with the questioning, I
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,1

I woutd like to go over some standard instructions and

2 explanations regard'ing the deposit'ion.

3 l.lr. Cooney, because you have been placed under oath,

4 your testimony here today has the same force and effect as if
5 you were testìfy'ing before the committee. If you knowingly

6 provide false testimony, you could be subject to criminar

7 prosecution for perjury making false statements or

8 other related of f enses. Do you understand th'is?

9 The V'li tness. I do.

l0 Mr. Dotson. Is there any reason you are unable to

1l provìde truthful answers to today's deposition?

12 The Witness. No.

13 l4r. Dotson. Under the commi ttee's rules, you are

14 allowed to have an attorney present to advise you,

15 For the record, do you have an attorney, who represents

16 you, appearing with you today?

17 The V,li tness . I do.

18 Mr. Dotson. Would counsel for Mr. Cooney please

19 identify yourself for the record?

20 Mr. Tuohev. Yes. l,ly name i s Mark Tuohey. I am a

2l partner wi th Vi nson & Elki ns 'in Washi ngton, D. C. , and I

22 represent Mr. Cooney. Thank you.

23 Mr. Dotson. The deposition will proceed as follows:

24 I will ask you questions regarding the subject matter of

25 the committee's investigation for up to L hour. when I am
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1 f i ni shed, m'inori ty counsel has the opportuni ty to ask you

2 questions for up to L hour. Additional rounds of questioning

3 alternating between the majority and the minority counsel may

4 then follow until the depositjon is completed.

5 The reporter will be takìng down everything you say, and

6 we will make a written record of the deposition. You need to

7 gìve verbal, aud'ible answers because the reporter cannot

8 record nods or gestures.

9 Also, i n order f or the record to be clear, please wa.it

l0 unt'il I f i ni sh each questi on bef ore you begi n your answer ,

11 and I will wait untjl you finjsh your response before asking

12 you the next question. Do you understand?

13 The Wi tness. Yes.

14 l'lr . Dotson, If you don' t hear a questi on or don't
15 understand a question, please say so, and we will repeat or

16 rephrase it. If I ask you about conversations or events in
l7 the past and you are unable to recalt the exact words or

18 deta'ils, you shoutd testify to the substance of such

19 conversatjons or events to the best of your recollection. If
20 you recall only a part of a conversation or of an event,you
21 should give us your best recollection of those events or

22 parts of conversatjons that you do recall.
23 Do you understand?

24 The Wi tness. I do

25 l'lr. Dotson. Thi s i s a congressi onal proceedi ng, and as
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such, it is different in many respects from a cjvil or from a

criminal proceeding. The rules of evidence that apply in
judìcial proceedings, such as the rules aga.inst hearsay and

speculation, are not apptjcable in congressional proceedings.

Generally, the committee is entitled to obtain the

information it needs to fulfitl its oversight and tegislative
responsibjlitjes unless the informatjon is protected by a

constitutional privÍlege such as the rìght against

self-incrimination.

Hr. cooney, do you have any questions before we begin

the depositjon?

The Wi tness. I do not.

Mr. Tuohev. Counsel, I do have a po.int, if I may.

It is my understanding that counsel for the council of
Environmental Quatity has requested that he be present, and

i t i s my understandi ng he w'ill not be permi tted to be

present. I am not go'ing to argue the meri ts of that.
My position is that r think it would be appropriate for

counsel to be here because of the pr.ivi lege .issues, but that
is your call. However, I djd recejve and I witt give you

a copy this morning of a letter from Dinah Bear, General

counsel of the council of Environmental Quality, which in sum

and substance and I am happy to read i t i f you want me

to but in sum and substance, it asks that I raise

objections where and if necessary to protect ejther the
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deljberative process prìv'ilege or the executive priv.ilege,

and I wi ll do so 'if I deem i t imperative, because lvlr. cooney

is not in a position to waive the privitege. It may not be

necessary, but I will give you a copy of the letter for the

record, and I will raise objections and advise Mr. cooney

appropri ately 'if the privi lege i ssue i s impl j cated i n any y,lay

that I think it needs to be addressed.

IExhibit No. 1

was marked for identjfication. l

Mr. Tuohev. That is the only point I wanted to make.

The only other point I wanted to make was that and I
made a statement earlier I think, in fairness and out of
respect for you, Mr. cooney has a 6:05 ftight back to Dallas

tonight, so because the understanding was this was to be a

3-hour jnterv'iew, give or take, not exact, we jntend to have

him take that flight, so I just want to I think you are

smart i n hav'ing rounds of an hour, and I thi nk we probably

will be finished long before that, but I just want to let you

know he has a flight at 6:05 tonight back to Dallas.

Ms. Saf avi an. Two poi nts on what lilr. Tuohey j ust

rai sed: one on agent's counsel bejng present. I have a

letter that I want to have be part of the record from

Mr. Davis where he also asks that agency counsel be present
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durìng this deposition, and I have copies that I am happy to

pass out to everyone.

Mr. Cooney, if you would like a copy.

lExhjbit No. 2

was marked for identification. I

The Wi tness. Thank you.

Ms. Safavi an. 5ure.

I wanted to make that point and put jt on the record.

Also, with regard to the timing of this, I understand

that there is obviously time limitations because the w'itness

needs to catch a f light, and we are go'ing to do rounds, so I

suggest perhaps, right now, that we start off with L hour

each and see what time'it is and see how much more v,Je both

have to do before we decide how to spfit the rest of the time

up because I understand 4:00, gìve or take a little bit, is

what you are saying.

Mr. Tuohev. I'm not going to pull the curtain down like
we have to be out of here by 4:30.

Ms. Safavian. Sure, and we may be done. So why don't

we start with that, L-hour rounds, and then, before we start
our next round, we'11 determine how much more time we have,

that the witness has, and we wilt divide that up equatly.

Mr. Dotson. 0n a couple points, first, on the jssue of

CEQ, CEQ, as you know, is not invited to this depositjon, and
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I si nce thi s i s a depos'it'ion, pursuant to the House Rules, they

2 are actually prohi bi ted f rom attend'ing under the comm'ittee

3 r ules . Howeve r , Ted Boì.'i ng , the Deputy Gene ral Counsel f or

4 CEQ, is waìting in the room outside this door, and he is

5 available should any issues arise for which you would f ike to

6 consult with him in order to ensure that, to the maximum

7 extent possible, you are able to answer questjons

8 Mr. Tuohev. Okay. F'ine.

9 Ìls. Saf avi an. And j ust to be clear, the comm'ittee

l0 rules, while they do state that, Greg, there were discussions

ll at the markup of the committee rules where it was explained

12 where there could be exceptions made to that, that it is not

13 a fast and steady rule, so I just want to make sure that that

14 is on the record also.

15 Mr.' Dotson. ìl,r'ith regard to the L-hour rounds, I thi nk

16 we do need to get started. We have a lot of materi al to
17 cover, and I think I agree that we'll say that we will
18 proceed in L-hour rounds, and then we can agree to modify it
19 as appropriate.

20 Ms. Safavian. Well, certainly, if he has to leave at

21 4:30, I don't want to lose part of my t'ime if he has to leave

22 to catch a fl'ight. So, if we each only get an hour and a

23 half or an hour, 45

24 Ì'1r. LotSpn- If we haven't covered the materi al by the

25 time, we could continue on a subsequent day, so that is an





10

I option as well.

2 luls. Saf avi an. 0f course.

3 Mr. Tuohev. One other po'int i f I may.

4 There js going to be some reference in response to your

5 questions, questions that I antic'ipate you will be asking,

6 with respect to documents, in particular, documents of the

7 EPA report and several reports issued by various branches of

8 the Executive Branch of the Government, which I am sure you

t have copies of I have glossies of those reports here if
l0 need be so that the witness can be responsive to your

11 questjons, he has made a chart, a copy of which I will show

12 you here, of different pages 'in the EPA report which are

13 particularly of interest and, I know, are as to the nature of

14 your questions, and he may refer to this chart from time to

15 time in his test'imony, and I just want to tet you know. They

16 are simply pages and paragraphs.

17 The Witness. References to pages in the

18 National Academy of Sciences' Report of June 200j..

19 Mr. Tuohev. So he witl make that clear. We will make

20 'it very clear what he i s ref erring to. Okay. Thank you.

2l Mr. Dotson- Okay. Great.

22

23 EXAMINATION

24 BY MR. DOTSON:

25 a Mr. Cooney, would you please state your futt name
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for record.

Phi l ip Andrew Cooney.

What is your home address?

Where are you current ly employed?

Exxonl , lobi  1 Corporat ion

I ' r lhat  i  s  your current posi  t ion?

l ' ly  t i t le is Corporate Issues Hanager.

l ¡ lhere did you work before Exxonl i lobi l?

From June 2001 through, I  th ink i t  was, June L0th,

2005, r  worked at  the l , ' th i te House counci l  on Environmental

Qual i ty as the chief  of  staf f ,  and just  to be clear,  r

bel ieve I  began on June 25th of  2001.

hlhat v^rere your responsibir i t ies as chief  of  staf f?

Wel l ,  I  wi l l  t ry to be concise here.

I  had broad manageriar responsibi l i t ies for  the

preparat ion of  budget,  the implementat ion of  budgets,  h i r ing,

f i r ing,  a whole host of  managerial  responsibi l i t ies wi th in

the Agency, but the Agency's mission realry is to guide the

Federal  Government in i ts compl iance with the Nat ional

Environmental  pot icy Act,  and i t  is  a lso to serve the

President 's Pol icy Deveropment coordinat ion of f ice wi th in the

I ' r lh i te House on Energy, Environmental  and Natural  Resource

Pol ic ies,  and we had --  you know, I  had a staf f  - -  maybe

the

A

a

o
A

a
A

a
A

AAhmad
Highlight
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there were 22 ful1-time staff , someth'ing like that, but on

occasion, at different t'ines through the admin'istration,

there vúere various interagency task forces where detailees

from agencies would come to the White House CEQ to work on

discrete matters. We had a NEPA task force that was looking

at reforming and improving the NEPA Program. We had a task

force on oceans policy and working with the Oceans commission

to develop policies for the adm'inistration with respect to

oceans, really a huge subject area. Those are examples of

the types of task forces that we had at the White House. We

also had, you know, detailees at different points from

different agencies working on different reports or efforts.
Mr. Tuohev. The question js about your

responsjbilitjes, not the whole of the Agency.

The Wi tness. V'lell , i n a way, because I was Chi ef of

Staff, I did sort of look across the Agency, but you know,

every day was different. I had a lot of managerial

respons i bi l'i ty . One essenti al element of my j ob was to be

sure that priority issues reached the chairman's attention

and that our office assignments were made appropriately for

reviewing Federal legislation, Federal testimony through the

OMB review process, reviewing documents from the staff
secretary's of f ice i n the ùrfhi te House. If the President were

going to give a speech or issue a policy statement or issue a

policy book or a fact sheet, you know, all, the White House
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I office generally reviewed those. so we wouì.d you know, I
2 would make sure that our office was that someone was

3 revi ew'ing j t , thi ngs 1i ke the Counci 1 of Economi c Advi sors .

4 The economic report of the President comes out annually.
5 That goes to ar r hlhi te House of f -ices f or revi ew and

6 clearance, so I would make sure that one or two or three
7 people were reviewing it but primarily managerial. And

8 really, we had different emphases on different issues
9 throughout the 4 years, which would consume varying amounts

l0 of my time. That i s the best descri pt.ion I can give of my

ll responsibjlities.
12 EXAMINATION

13 BY MR. DOTSON:

14 a Where did you work before work'ing at the Council on

15 Envj ronmental Qual i ty?

16 A I worked at the American Petroleum Institute from
17 January 1986 through,you know, June 200i. when I took the
18 positìon at the white House, council on Environmental
t9 Quati ty.

20 a What positions did you hold there?

2l A My initial position was Junior Attorney, and that
22 was a position that I took after having worked for an

23 administrative law judge at the Department of Labor on a

24 whole host of issues black lung and longshoremen,s

25 benefits, things like that. so, when I took thìs job, it was
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in a different area with the trade association, and I reatly

didn't know what I was gett'ing i nto necessari ly, but I went

through the ranks of the Office of General Counsel there, and

we had about 20 lawyers in the Office of General Counsel at

the American Petroleum Institute, and I was a junìor

attorney. Then I was a senior attorney, and that was

probably for my first 1-3 years there. I just worked in the

Office of General Counsel on a whole host of

regulatory/ legi slative i ssues. I cannot remember the exact

year, but at one point, there was a transition in API's

leadership. We got a new president, and there was a

reorgan'izati on, and I went , and I had the ti tle of Counsel to

the Executive V'ice President of the American Petroleum

Institute, but I was workjng on a lot of organizational

trans'iti onal i ssues maybe f or a year and a half . And then,

in my last year, I was what they calì. the team leader of the

Climate Team at the American Petroleum Institute. And the

way we were organized was that, on priority jssues,

multidisciplinary teams within the API, were assembled to

work on priority issues, you know, for the member companìes,

and those teams would have scientists, economists, lobbyists,

commun'icators, press people, a team leader sort of steering

things, but they were advocacy teams, multidiscipl'inary teams

that were assembled to work on issues.

A As team leader of the Climate Team, what were your
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I responsibilities?

2 A l,lelt, to implement a program of advocacy for the
3 member oil companies. To the extent that they had a

4 consensus position on climate change issues, wê, the team,

5 worked in different advocacy realms to advance those

6 posi ti ons , so we would undertake medi a outreach. V,le would

7 have lobbyists who would come up on the Hill. As you must

8 know, there were a whole host of hearings surrounding the

9 Kyoto Protocol at that time, and we had people cover those
l0 hearings, that sort of thing really.
1l a For the record, I am go'ing to ask you about your

12 educatjonal background.

13 A yes.

14 a Please state from where and when you earned your

15 undergraduate degrees.

16 A My undergraduate degree v,,as earned f rom the
17 University of R-ichmond in j.9g1.

18 Q And what was your degree?

19 A I had a double major in Economics and poljtjcat
20 Science.

2l a !'lere college-level science courses required as part
22 of these degrees?

23 A yes, they were.

24 a And what college-level scjence courses did you

25 take?
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A Well

2 Mr. Tuohev. Just, in general, if you remember.

3 The l¡'li tness. I beli eve i t was physi cs that I took to

4 meet the requirement for the Liberal Arts degree, but I don't

5 really remember.

6

7 BY MR. DOTSON:

8 a Have you taken any postgraduate-level science

9 courses?

l0 A V'1e11, I went I have a law degree

11 a I am going to ask you 'in a moment about that.

12 A Okay. So, in some cases, law courses cover

13 scientific issues, but ro, I didn't take scient'ific courses,

. 14 per se, postgraduate.

15 a You did not take postgraduate-level scjence

16 courses?

17 A No, but I took legal classes, obviousty, that had

18 the elements

r9

20

2l

22

Mr. Tuohev. So the answer is, no, you did not, okay?

The V,li tness . 0kay. No. Okay . No.

BY MR. DOTSON:

23 a Please state the jnstitution from which you earned

24 a law degree and the year jn which you received it.
25 A Vj llanova Universi ty, l_984.
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I Q D'id you have an area of focus in your study of law?

2 A Not reatly. No, not really.
3 a Please state the institution from wh'ich you earned

4 an advanced legal degree and the year in which you recejved

5 'ir.

6 A In L989, I received a Master's in Legal Taxation

7 from Georgetown University.

8 Q Now I am goi ng to ask you about your employment at
g the American Petroleum Institute. 5o the record is clear, we

l0 will sometimes refer to the American Petroleum Institute as

1l "API. "

12 Is'it accurate that, in the tast posìtion you held at
13 API, you were the API staff member, the lead ApI staff member

14 on the issue of climate change?

15 A I was the team leader. But API had a presjdent and

16 other senior officials who were of higher rank than I who

17 spoke to the climate change advocacy jssues.

18 a Please descri be your responsi bi I i ti es 'in thi s

19 position.
' 20 A Again, it was to coordinate the work of a

2l multidisciptinary team on advocacy on climate change.

22 a What were your duties comprised of on a day-to-day

23 basi s?

. 24 A You know, there are elements of my job that I
25 remember , you know, publ i c pot.icy j obs .
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14r. Tuohev. Just give him your best recollection,

period. Just give h'im your answers.

The Witness. ù.lell, on some days, we would attend a

hearing, and we would write up a report of the hearing, and

we would send it out to the members for theilinformation.
0n some days, we would go we had planned to go and meet

wi th an edi tori al board of a ma j or nevlspaper and gi ve

positions give the'industry's positjons, particularly

about the Kyoto Protocol, which was very controversial at the

time. The team would meet somet'imes. You know, we would

communicate and put together a "to do" 1ist that peopte were

going to do, and someone was going to draft a tetter to the

edi tor on behalf of the 'inst j tute, respondi ng to some

editorial or column somewhere. Sometimes we would prepare

talking points or defiver third-party studies to committees

on the Hi 11 about, say, the economi c 'impacts of the Kyoto

Protocol. The lobbyists would make visits. They would plan

visits. They would divide responsjbifities. It was just

general day-to-day advocacy work, and I coordinated our

team' s 'implementat j on of those ef f orts .

BY MR. DOTSON:

a Is it accurate to say that your job was to help

ensure that any governmental actions taken relating to

climate change were consistent w'ith the goals of the American
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I Petroleum Institute?

2 A Yes.

3 Q lrlas climate change an important issue for API?

4 A It was.

5 Mr. Dotson. I would like to turn to our first document.

6 I will ask the reporter to I would like to ask the

7 reporter to mark the document.

8 Hs. Safavian. Do you want to mark that 3 sjnce these

9 are L and 27

10 Mr. Dotson. Ah, yes.

11 [Exhibir No. 3

12 was marked for identification.J
13

14 BY MR. DOTSON:

15 a Exhibit 3 is an API document dated October 26th,

16 1999. It is a fax from you and David Deal of API to numerous

17 representatjves of other trade associat'ions; is that correct?

18 Mr. Tuohev. Take a look, and read it on both pages,

19 fjrst, starting down here

20 Do you recall the questjon?

2l The l'li tness. I don't recarr the question.

22 Mr. Tuohev. Just read back the quest'ion or say i t
23 agaÍn, Greg

24

25 BY MR. DOTSON:
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I Q Exhibit 3 is an API document dated October 26th,

2 L999. It is a fax from you and David Deal of API to numerous

3 representatives of other trade assocjationsi is that correct?

4 A Yes.

5 a In thi s f ax, you are 'invi ti ng other trade

6 association representatives to a meet'ing at the API on

7 November 30th, 1999, to discuss a petitjon filed at EpA

I seeking to regulate carbon dioxide and other greenhouse

9 gases; is that correct?

l0 A I am sorry. I was reading while you were speaking.

ll What is the question again?

12 a The question is that, in this fax, you are inv'iting
13 other trade assocjation representatives to a meetìng at the

14 API on November 30th, L999, to d'iscuss a peti tion f i led at

15 EPA, seek'ing to regulate carbon dioxide and other greenhouse

16 gases; is that correct?

17 A That 'is correct.

l8 a Did this meeting occur?

19 A In alt likelihood, jt oc.curred. If five peopLe

20 couldn't make i t, we m'ight have rescheduted i t . Thi s i s
2l something that happened I years ago, so I don't want to

22 lilr. Tuohev. Do you know whether i t occurred, yes or no?

23 The Wi tness . Certai nly , an organi zat'ional meeti ng

24 occurred at API. I don't know if i't happened on that exact

25 date. I don't know if it came off or not.
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I

2 BY MR. DOTSON:

3 Q And you don't know'if all of the attendees on that
4 list attended?

5 A Idon'tknow.
6 a Do you know who did attend? Do you have a

7 recollection of who definitely attended?

8 A No, I don' t. I remember a bi g meet'ing room. ùnte

9 got a big meeting room because there were a lot of people,

l0 and I remember we hosted a meet'ing, but I do not remember

ll faces and names around the room

12 a If you were to assign a rough number to the number

13 of attendees, what would i t be?

14 Mr. Tuohev. If you are able to recall. If you aren't,
15 you aren't, and say so.

16 The witness. Let me just pick a number, and it is
17 arbitrary, and it is based upon just if I am pick.ing a

18 rough number like your question asked, I would say zo.

l9

20 BY MR. DOTSON:

2l a And do you recall any specific attendees at the

22 meeti ng?

23 A I just don't have the strength of recollection to
24 see faces around the room. There were meetings about this
25 topic, but I do not remember one from the other or who. I
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1 just don't remember a face in the room.

2 a In your mind, what was the purpose of this meeting?

3 Mr. Tuohev. "This meeting" meaning the October 26

4 meetìng? Excuse me, the November 30th? Do you remember a

5 meeting on November 30th, that day?

The V'li tness. l.le11, as I said, I don't remember that i t
7 specifically occurred that day.

8 Mr. Dotson. But he recalls the exjstence of a meeting,

9 whether or not it was precisely on that date.

l0 l4r. Tuohev. Yes, he said there were a number of

1l meeti ngs on the 'i ssue.

12 The l,'litness. Sort of a preliminary meeting. In this
13 memorandum, I state our view that thjs is a development of

14 potential importance in the climate change area, and I thjnk

15 what we were trying to gauge and I really am speculating,

16 so maybe I should stop.

17 Ì'lr. Tuohev. Then don't speculate.

18 The W'itness. I wi 1l not speculate.

t9

20 BY MR. DOTSON:

2l a You have no recollection of what the purpose of

22 this meeting was?

23 A It was to my recollection is as follows: It was

24 to share and collect the judgments of how other people

25 reviewed the importance of this petition.
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I Q I berieve the fax talks about the potentiar of
2 responding on a joint or on an individual basis.
3 l"las there a d'iscussi on about respondi ng on a j oi nt or on

4 an individual basis?

5 A I don' t recall anythì ng speci fi cally. I thi nk our
6 in'itial objective was to see if people cared. Did people see

7 this as an important development on the policy of global
8 climate change? so I do not recall whether we got to the

9 next steps or anyth-ing like that
l0 a Did you think it was an important deveropment?

ll A I did.

12 a v'|as it part of your job as an emproyee of ApI to
13 organize a response of the other trade associatjons to this
14 development?

15 A Not necessarily and not so literally. r4y job at
16 the API was to reflect the policy guidance that I received
17 from my members on things, and so I didn't have an

18 i ndependent so I di dn ' t necessari ly have an i ndependent,

19 immedi ate respons'ibi li ty to respond. I had to know what my

20 members thought.

2l a Do you recall if organizing this meeting was your

22 idea, or did someone at ApI direct you to do it?
23 A I do not recall.
24 a Okay. We are finished with that exhibjt.
25 A Iwas
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I Mr. Tuohev. You've answered the question, Phiì-.

2 Excuse me a second.

3 Mr. Dotson. I will ask the reporter to mark this

4 exh'ibi t .

5 tExhibit No. 4

6 was marked for jdentification.l

7

8 BY MR. DOTSON:

9 a Exhibit 4 is a document summarizing an agenda item

l0 for a meeting of the API Climate Change Steerìng Group; 'is

11 that correct?

12 Mr. Tuohev. Let him take a look at the document if you

13 are going to ask him about the substance of it.
14 Mr. Dotson. I am.

l5

l6

l7

18

t9

20

2l

The W'itness. November 10th .

Ì4r. Tuohev. Fi ni shed?

The t¡'li tness. I am f i ni shed.

Mr. ïuohev. Ì,'lhat was your question?

BY MR. DOTSON:

a Thi s i s an API document summa r izing an agenda 'i tem

22 for the meeting of the API Climate Change Steering Group; is

23 that correct?

24

25

A It appears to be what you describe.

a The committee has reason to believe that you
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prepared this document. Did you prepare this document?

A I don't I don't recall prepari ng j t.
a vüould you have been the ApI staff member to have

prepared this document for a November j.oth, 1999, meeting?

A It would have been likely, but as you know, the

Assi stant General counsel , Davi d Deal , uras on that i ni ti al
invitation, and I just can't reatly recall who heì.d the pen

to draft up this action item issue paper, whether I wrote jt
or whether someone else wrote i t. I don't I don,t
remember writing it.

a whether or not you wrote this document, you would

have rev'iewed thjs document and approved it; is that correct?
A I would have approved i t to send out to our members

along wi th an agenda.

a And you would have presented this at the meeting;

that correct?

A Not necessarìly. David Deat could have presented

to the members. I do not recall who presented it.
a Are there other ApI staff who could have presented

ir?

A ù'lell , w€ had a legar of f i ce, and we had rawyers

assìgned to work assigned to provide time to the cljmate
Team, and so this is primarity a legal proceeding, so someone

in the Office of General counsel could very well have managed

this element of the agenda.

1S

it
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I Q Ultimatel.y, the preparation and review and approvat

2 of this document was your responsibility?

3 Mr. Tuohev. Is that a question or a statement?

4 Mr. Dotson. That i s a questi on.

5

6 BY MR. DOTSON:

a Is that correct?

8 A Ultjmately just say the statement agaìn.

9 a Ultimately, the preparation, review and approval of

l0 thi s document was your responsi b'ili ty; 'is that correct?

11 A Yes, I believe so.

12 a As you can see at the bottom of thi s document,

13 there'is a line that reads "Recommendation: Endorse ptan to

14 coord j nate joi nt 'industry response. "

15 Was that your recommendation at the time?

16 A I think it was, but I do not specifically recall.
17 This is

18 a Is there another person whose recommendation it
19 could have been?

20 A Well, the team met once a week, and the team would

2l often come to conclusions for preferred courses of action,

22 and so

23 a You would have approved of this recommendation even

24 jf you hadn't in'itially created the recommendation; is that

25 correct?



27

I A I would have approved its being sent to the member

2 companìes as part of an agenda for the meeting, and I tikely
3 endorsed the plan, but I don't specifically recall.
4 a Accord'ing to thi s exhi bi t, one aspect of a joi nt
5 industry response would be to demonstrate, quote, "industry's
6 unjty and resolve opposing the petition,,, unquote.

7 ù,lhy would ApI want to demonstrate that?

8 Mr. Tuohev. If you know.

9 The hlitness. Because we did not we did not generalty
l0 support an expansìve view of EPA's jurìsdiction under the

ll clean Air Act, and this clearly would have broadened it
12 substantialty and may have brought harmful policies to the
13 country. V'le thought the Kyoto Protocol was a harmful policy.
14

15 BY MR. DOTSON:

16 a Who attended this API Ctimate Change Steering Group

17 meeti ng?

18 A I do not recall.
19 a Do you recalt what the outcome of djscussion.was on

20 thi s agenda i tem?

2l A I do not recall the outcome of the discussion. I
22 can say that a joint effort did unfotd to oppose the

23 pet'i ti on.

24 a For the record, did API believe that carbon dioxide
25 was a pollutant under the Ctean Ai r Act?
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Plr. Tuohev. If you recall .

The Witness. I think it was I don't think API had a

3 preexì sti ng peti t'ion. I thi nk the peti ti on

4

5 BY MR. DOTSON:

6 a Do you mean "posi t'ion"?

7 A 0h, excuse me. The position on whether carbon

8 dioxide was covered by the Clean Air Act. I thjnk we were in

9 the midst of formulating a position in response to the

10 peti t'ion that had been f i ted. I don' t know that we had

1l thought hard about the question before the pet'ition was

12 f i led.

13 a As a lawyer, did you believe that carbon dioxide

14 was a pollutant under the Clean Ai r Act?

15 A I didn't have an opinion because my role was as the

76 team leader. And we had a lawyer on the team, and the lawyer

17 was supposed to make the hard legal analysis of whether it
18 was or was not. I was the team leader coordìnating advocacy

19 in a general sense

20 Plr. Dotson. Okay. lnle are f inished with that exhibit.

2l Okay. I will ask the reporter to mark this exhibit.
22 lExhjbit No. 5

23 was marked for identification.l
24

25 BY MR. DOTSON:
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I Q Exhibit 5 is a letter to Fred Smith of the

2 competitive Enterprise rnstitute, or cEI, from the ApI; is
3 that correct?

4 Mr. Tuohev. Can I just ctarify the question?

5 It is unsigned. Do you mean, 'is it a draft, or is it a

6 copy of a letter that ulas sent? There is no signature on it.
Mr. Dotson. There is no signature on it. There is no

8 signature on the letter.
The l,'li tness. 0r letterhead.

10 Mr. Dotson. That i s true.

11 Mr. Tuohev. Are you asking whether he wrote this
12 letter? Because, if you are not, r'm not sure you had

13 better ask him if he is fam'iliar with it. I don't know

14 whether he knows what th-is i s.

15 Mr. Dotson. I will let him review the letter first.
16 Mr. Tuohev. 0kay. Sure.

17 The Wi tness . I have revi ewed the letter. Ì,that i s your

18 questi on?

t9

20 BY MR. DOTSON:

2l a We believe that this is a letter to Fred Smith of
22 the competitive Enterprise Institute, or cEI, from the ApI;
23 is that correct?

24 A It appears to be, but it IS unsigned, and there is
25 no letterhead, so I really can't speak to its authent.icity.
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I Q The committee has reason to believe that you

2 drafted this letter. Did you draft this letter?

3 A I do not recall drafting this letter, and what I

4 would say in addition is that I did not go to Buenos Aires,

5 so I wouldn't have hoped to run into this CEI contingent at

6 that time.

7 a Did you ever draft letters for Bill O'Keefe in your

8 position at API?

9 A Idid. Idid.
l0 a Do you believe that you drafted this tetter for
1l B'ilt 0'Keefe at API?

12 A I do not know.

13 a Did Bjll O'Keefe attend Buenos A'i res in that year?

14 A I beljeve I remember he went to Kyoto. I just

15 can't remember if he went to Buenos Aires. I think he did,

16 but I don't specificatty remember. It was 1999, so it was a

17 long time ago.

18 a I s thi s letter typ'icat of the ki nd of letter that

19 you would draft for Bill 0'Keefe?

20 A I did a lot of miscellaneous letters, and this
2l could have been typical of one that I would have written for
22 hi m.

23 a Would jt have been typ'icat for API to have provided

24 $L0,000 to CEI so that CEI could attend a United Nations

25 conference on climate change?
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A !^1e11, you know, I really can't speak to what was

typical at that tjme. I was counsel to Bill 0'Keefe, but

we at the time that I was serving, I was working on a lot
of projects. we cut our staff from 600 to 300. we changed

of f ices . vtfe di d a lot of thi ngs that u,rere organ-tzati onal .

we had an early retirement program I remember working on. I
worked on a lot of miscellaneous aspects of a major

reorganizat'ion at API during the transjtion to Red Cavaney as

the presjdent, and so I was counsel to Bitl 0'Keefe. But I
klas working on a lot of organizationat issues. I did work

from time to time on little thÍngs for Bjlt that would relate
to climate, but I worked on a whole host of random

organizational issues. I was an assistant to a senior

execut i ve, and he had a bi g portf ol i o of th.i ngs . There was a

separate climate Program, a team at that time, and I was not

on the team. I don't know what the program was. I don't
believe I had joined that team jn 199g. so there was climate

change activity at API and a program and, perhaps, funding

for cEI, but I did a lot of miscerlaneous things when I was

counsel to the executive vjce presjdent, to Bitl 0'Keefe, and

I was not there were people who were integral in working

on climate change alt the time, and I reatly was not at that
t'ime. I would come jn contact with it and do little things,

but there were a lot of people working hard on the issue.

Mr. Tuohev. Excuse me.
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2 BY MR. DOTSON:

3 Q More generally, was j t typ'ical f or API to f und

4 think tanks or advocacy groups to do work on cljmate change?

5 A Yes, API did that.

6 a And how much money would you estjmate API provided

7 to these groups 'in any g'iven year?

I Mr. Tuohev. For climate changeT

9

10 BY MR. DOTSON:

ll a For climate change.

12 A I really do not recall specifjcally whether the

13 budget was f or grant f undi ng f or th'i rd-party groups. I just

14 don't not recall specifìcally.

15 a Do you recall any specific groups that received

16 fundi ng?

17 A I do.

18 a Would you lj st them for us?

19 A There was fundìng to the Heartland Institute.
20 Ïhere was f undì ng to Reason Organ'izati on. There was f undi ng

2l to the CEI, the Competitive Enterprise Institute. There was

22 funding to the Acton Institute. 0h, there was fundìng to the

23 American Council on Capital Formation.

24 a What did API hope to accomplish by providing

25 funding to these groups?
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I A The promotion of free market principles. That was

2 the essential philosophy of those groups.

3 Q Ìrlas there any climate change specjfic goal that ApI

4 hoped to achieve by fund.ing these groups?

5 A These groups were opposed pubticry to the Kyoto

6 Protocol, and from time to time, they would analyze or write
7 about the negat'ive impacts of the Kyoto Protocol and would

8 advocate agaìnst it, testify before Congress.

9 a 0kay. We are done with that exhibit.
l0 Can you tell me who Russell Jones is?

ll A I can. He is werr, I think now he is a senior
12 economist at the American petroleum Institute. He is
13 that's who he i s.

14 0 When you were tast i n the posi t'ion you held at ApI,
15 what was your relationship to Russell Jones?

16 A Russell had preceded me as the team leader -

17 Climate Team, and when I became the team leader, because they

18 rotated these th'ings, he served as one of the economists on

19 the team, but we had several economists on the team.

20 l'lr. Dotson. Okay. I wi 11 ask the reporter to mark thi s

2l exhi bi t.
22

23

24

25

IExhibit No. 6

was marked for identi fi cation. l

l'lr. Tuohev. Take your time and read i t.
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I

2 BY MR. DOTSON:

3 Q Exhibit 6 is an internal ApI document prepared

4 duri ng API 's budget revi ew i n i.999; 'is that correct?

5 Mr. Tuohev. Let him take a look at the document.

6 Review i t.
7 The !^li tness. Ì,that year i s i t? i.999, you sa.id?

8

9 BY MR. DOTSON:

lo a 1999.

ll A And it is a budget?

12 a It is an internal API document prepare during API's
13 budget revi ew i n i.999.

14 A Okay.

15 Mr. Tuohev. Is there a question pending, Greg, on this?
16 What js the question?

l7 Mr. Dotson. I am ask'ing him i f that i s correct.
18 Mr. Tuohev. 0h, if that is correct?

19 Mr. Dotson. yes.

20 M¡'. Tuohev. Okay. I take i t your questi on i s aski ng

2l hjm whether he knows whether that's the case as opposed to
22 reading the document and asking if that is what it sounds

23 like. I mean, there is no foundation if he is famitiar with

24 the document. Are you going to ask him whether he has ever

25 seen it, or whether he knows what it is?
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I l'rr. Dotson. þ'te wi rr be tatki ng about that, yes.

Z Mr. Tuohev. Okay. Okay.

3 The Witness. Okay. þ'lhat's your question? I'm sorry.
4

5 BY I4R. DOTSON:

6 a Is that an API internal document prepared during
7 API's budget review in j.999?

8 Plr. Tuohev. Do you know what i t i s?

9 The hli tness . l"tell , i t i s talki ng about the proposed

l0 2000 program budget of $3.g million, so it seems to be

ll gett'ing i nto I mean, I don't i t appears to be that, and

12 read'ing i t, i t ri ngs betls.
l3

14 BY MR. DOTSON:

15 a It seems famjliar to you?

16 A It seems familiar to me now that I look at it. I
17 haven't thought of it since, but it is familiar.
18 a Nothing in the document makes you have doubts about

19 its authenticity; is that correct?

20 A That is correct.
2l a The committee has reason to believe that Russelt
22 Jones prepared this document and that you reviewed it.
23 Have you seen thi s document before?

24 A I believe I have seen the document before. I do

25 not recall who reviewed or approved it.
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I Q Can you recall under what ci rcumstance you saw the

2 document?

A Under what circumstance I saw it?
4 a V{hat si tuati on you were i n.

5 A V,lelt , there 'is a budget preparati on process on

6 individual issues that occurs at API, and I just don't

7 remember at what po'int in the process this document was

8 developed, but it appears to have been developed during that

9 process.

l0 a Okay. I would like to direct your attention to the

ll f i rst page, to text begi nnjng on the seventh li ne of the

12 document. It reads, "Climate is at the center of industry's

l3 business interests. Policies f imiting carbon emissions

14 reduce petroleum product use. That is why it js ApI's

15 highest priority issue and defined as 'strategic. "'
16 API was concerned about the i ssue of cl'imate change

l7 because they did not want this country or other countries to

l8 reduce petroleum product use; is that correct?

19 A Someone wrote that reason on thi s sheet. API had a

20 number of policy concerns retating to climate that went

2l beyond the narrov'r potenti al of reduced petroleum use. I
22 think that there was a genuine and well-founded and consensus

23 view among the membership that the Kyoto Protocol would have

24 been harmful for the American economy and the world economy

25 and was bad public pol'icy and that we, as an industry, along
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I with other industries and other voices in society should step

2 up and oppose harmfur pubr'ic policies, but I don't deny that
3 there was a parochial interest to the industry based upon

4 these words that are on this sheet.

5 Q So it is accurate to say that the industry did not

6 want to reduce carbon emissions, one of the reasons being

7 that they djd not want to reduce petroleum product use?

8 Mr. Tuohev. Are you asking him whether he agrees with
9 that statement?

l0

ll
l2

Itlr. Dotson. Yes.

Mr. Tuohev. Do you agree with that statement?

The l"lj tness. I 'm sorry. I don't mean to overthi nk, but

13 I don't think that they wanted to risk a reduced reliance on

14 petroleum based upon provisional science, emerging science or
15 based upon harmful public policies. So it is just a broader

16 concern than merely less petroleum use.

t7

18

t9

BY MR. DOTSON:

a 50, to summari ze, I beli eve what you are say.ing i s

20 they did not believe the science yet justified reducing

2l petroleum product use?

22 Mr. Tuohev. Is that what you're saying or not?

23 The witness. I think there was a concern that the

24 scjence was not suffìciently well understood to justify
25 legally mandated reductions in energy use.
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I

2 BY I4R. DOTSON:

3 Q In go'ing back to your previous statements, when you

4 worked on climate change, you were working to represent API's

5 posi tion, correct?

6 A Correct.

7 a And so your efforts would be reflected in or the

I goals of your efforts would be reflected in these kinds of

9 concerns; i s that correct?

10

1l

Mr. Tuohev. In which kinds of concerns?

Mr. Dotson. Concerns about reduced petroleum product

12 use.

13

14 BY MR. DOTSON:

15 a That was a concern of your member companies, and

16 therefore, it was your concern since you were head of the

17 Climate Team; is that correct?

18 A Yes.

19 Mr. Tuohev. Excuse me a second.

20 Mr. Dotson. I will just note for the record that

21 counsel is that Mr. Cooney's counseL 'is consulting with

22 hi m.

23 Mr. Tuohev. Yes, I am advising him, not consulting him.

24 He is not consulting with me. I am advising him.

25
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I BY MR. DOTSON:

2 a You have mentioned several times that ApI was very
3 concerned about the Kyoto Protocol, and part of your job was

4 to oppose the Kyoto protocol; is that correct?
5 A yes.

6 a Can I ask you to turn to Page 3 of the document in
7 front of you?

g 0n this page, it envisioned a $2 million externar
9 expenditure program on climate that is discussed. At the
l0 bottom of the page, it says that $100,000 could be provided
ll for climate science and science uncertainty research.
12 Please describe what API envisioned accomplishing with
13 these funds.

14 Mr. Tuohev. Do you understand the question?

15 The v^ritness. could you ask the question again?

t6

17 BY MR. DOTSON:

18 a under the rast bulret of the page, strategy 3.

19 A yes.

20 a It discusses an expenditure of $100,000 for climate
2l science and science uncertainty research, and I am asking
22 what ApI envisioned accomplìshing with these funds.
23 A I don't reatly recalr. It ci tes the National
24 Environmental Policy Institute and the CATo Institute, and I
25 do not recall what they were doing on those on that set of
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issues that would have warranted a contribution.

a Are those organtzations typicalty thought of as

sci enti fi c i nsti tutes?

A I can't really speak to how they are characterized.

a Do you

A In general, people have different views of them.

a Do you think that this $100,000 would be used for
hard research or for more advocacy work on the jssue of

resea rc h?

Mr. Tuohev. If you know.

The Wi tness. I don't know.

BY MR. DOTSON:

a 0N the last two lines of the page, $100,000 is

described as beìng provided for health research to address

vector-borne disease claims. Please describe what ApI

envisioned accomplishing with these funds.

A I do not recall. I do not recall.

a At this time, you may recall that the issue of

vector-borne disease and its connection with cljmate change

was something that was being debated in the media within

congress elsewhere. Does that hetp refresh your memory at

all about what these funds coutd have been used for?

A I j ust don't remember speci fi cally.

a Could you make a general statement of what you
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I think they might have been used for?

2 Ì'lr. Tuohev. I mean, that calls f or speculat.ion. He

3 said he doesn't know.

- 4 Mr. Dotson. Well, speculation is not an objection that
5 applìes in this proceeding.

6 Ì4r. Tuohev. wetr, I'm not sure I agree with that
7 statement at all. If jt calls for speculation, I am not

8 going to let him speculate.

9 Mr. Dotson. lr'lell, what I am asking him is based on his
l0 experience at API. He has a very clear understanding of what

ll API was doing on a day-to-day basis. He js familjar with
12 these issues. We certainly see that in hjs edits of EpA

13 reports, of Climate Change Science Program reports. This js
14 not an abstract issue.

t5

16 BY MR. DOTSON:

17 a This is an issue that you have demonstrated

18 familiarity with in the documents we have reviewed, and I am

19 guessing that you can make a general statement about what you

20 think API would be funding with $100,000 in vector-borne

21 resea rch 'i n connecti on wi th cl i mate.

22 Mr. Tuohev. That is a fair question, and if he is able
23 to answer it, he can.

24 Can you answer i t?

25 The hli tness. What I remember when I became the team
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leader was that we had funded carneg'ie Melton for several

years, and I think it was Granger l4organ at carnegie Melton

for several years, and it was sort of a -- jt was not a

standing grant, but we had confidence in thejr research, and

I would merely add that Granger Morgan and his views on

climate change science and health impacts varied over the

years. They vúere not constant, but I recall that we had

f unded carnegi e l'letton, and I sort of i nheri ted that. I was

sort of told when I was team leader that that is something we

fund, and so it is in the budget there, and I don't reatly
you know, we had scientists on the l4ultidisciplìnary Team.

5o we had people who had the relationsh'ip wi th carneg'ie

Plellon who knew what i t was about, but I d'idn't really ever

get involved. I don't believe I ever met Mr. Morgan. He

didn't come and report to me on the work he was doing at

ca rneg'i e Mel lon . we had a Mul t'i di sc'i pt i na ry Team . The

scjentists on the team may have met w'ith carnegie l4etlon and

understood, but I was running, as you can see, a fairly broad

program, and I really was not directty involved with the

knowledge of the work that was being funded there.

l'lr. Dotson. 0kay. v'le are done wi th that document, wi th

that exhibit, and that is the end of the first hour.

EXAMINATION

BY M5. SAFAVIAN:

a Plr. Cooney, just to reintroduce myself, my name is
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t Jennifer Safavian. I would like to take you back a littte
2 bit w'ith how we started with when you started at cEQ.

3 Were you the first Chief of Staff at CEQ under the

4 Bush administration? You sa'id you started on June 25th. Do

5 I have that right?

6 A I did. I started on June 25th and, the chairman

7 began, I think, a week or two before I had. l,,le had carried
8 over, though, the Cljnton administration Chief of Staff,
9 Judy I cannot remember her last name but she stayed and 

,

l0actedandcontinuedtoserVeaSChiefofStaffofthecouncil
ll through May, I believe, so we had some holdovers at CEQ from i

12 the prior administration. Ian Bowles was another person who

13 was held over from the administration and continued to work

14 at CEQ for several months under the new administration.
15 a 5o you were Chairman Connaughton's fjrst chief of :

16 staff?

17 A I was Chajrman Connaughton's fjrst chief of staff , 
,

18 yes.

19 a Okay. Great

20 I know you kind of already generally described what your

2l i ob responsi bi 1i ti es yvere , but who di rected you? Who totd
22 you what your job responsibirities were going to be?

23 A Ì'te11, Mr. Connaughton was my boss, and he was the
24 chai rman.

25 a 5o the two of you together ki nd of determi ned what
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I your role and responsibilities and duties would include?

2 A It became that v,,ay, but i ni ti ally, I did what the

3 chairman asked me to do, and I was assigned work by the

4 chairman, and I -- you know, it was a new job. I wanted the

5 chairman to be happy. I was h'is chief of staff, and I was

6 trying to be very attuned to exactly what he wanted in terms

7 of setting up the office, having issues covered. You know, I

8 was very linked to him 'in the in'itial few months. He later
9 gained confidence'in me to prepare budgets and th'ings like
l0 that, and I did that, and I d'id not consult wi th h'im unti t i t
11 was at the end of the process , so but at the begi nn'ing, we

12 worked very closely, and I was assigned work by the chairman.

13 a Okay. Can you expla'in to me, when you f i rst
14 started, how because you mentjoned earl'ier that part of

15 your role or CEQ's responsibility was the pol'icy, the

16 Pres'ident ' s cf imate change pol i cy. So, when you f i rst
17 started and even throughout your tenure there, hov,, di d you

18 know what the President's climate change policy was?

19 A hlell, fortunately, for ffi€, particularly, the

20 President gave a major speech on the climate change policy in
2l the Rose Garden with his Cabinet-level review group with

22 which he had been meet'ing for several months to devise a

23 policy, and he gave the pol'icy speech on June LLth, 2001 , and

24 in conjunction so that is on the White House V'leb site.
25 And in conjunction with g'iving the speech, the administration
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issued a very broad policy book.

Mr. Tuohev. Let the record reflect the witness is
holdìng a copy of the ctimate change Review Initial Report of
the President, June 1r.th,20oL, which is a pubtic document.

I assume counsel has i t.
The k'lì tness. And thi s i ssue of climate change was

obv'iously a huge priority for the new admjnistration in the
spring of 2001. The pres'ident assembled a cabÍnet-level
review. I think there were ten cabinet secretaries. I think
they met seven or eight times and had economists and

scienti sts and other people br.ief them as they cons jdered

pol i cy

BY M5. SAFAVIAN:

a But you were not 'involved in that process because

you hadn't started yet?

A No, I had not started yet. That is exactry right.
so, when I came 'in and I would j ust add addi ti onally

that assembled at cEQ was one of these interagency ad hoc

teams, maybe L5 people, from the different Federal agencies

who were adv'isi ng on the president,s policy speech that he

gave on June llth and were hetping to prepare and vet the
elements of this policy book that he issued on June Llth.
They went back to the'ir agencìes, you know, right before I
arrived, but when I arrived, this was on my desk. Here is
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1 the President's policy, and

2 Mr. Tuohev. You don't need it. I mean, if you want to

3 refer to it
4 The W'itness. There i s one th'ing I would ref er to
5 because I th'ink it is relevant, and I would just offer it
6 about and that is that Chapter 3 of the poficy book talked

7 about advancing the science of climate change, and it
8 reflected in great detail the fjndings of a National Academy

9 of Sciences' Report that the President's Cabinet-level review

l0 committee had requested, which was delivered to the

ll President, you know, I think at the end of May or early June,

12 but if you read Chapter 3 of the policy book, it describes

13 and itemjzes very specificaì.ly maybe there are 50 specific

14 quotes from the National Academy of Sciences, itemizing

15 priority research areas and fundamental in the words of

16 the National Academy of Sciences, fundamental scjentific
17 uncertainties relatìng to climate change, and the President

18 embraced those findings in this policy book, and as you will
19 see, had many specjfic quotes from the Natjonal Academy

20 Report, and he comm'itted to address those uncertainties that

2l were i dent j f j ed i n that report 'in June 2001, and aga'in, th'is

22 all preceded my com'ing, but when I came, the table was fairly
23 well set as to the Presjdent's policy on scjence, and his

24 priorities on climate change science were pretty well set.

25
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1 gY MS. SAFAVIAN:

2 a So, to familiarìze yourself with what the

3 President's policy was, you referred to the climate change

4 review

5 A Yes, the jnitiat revjew report and the speech that
6 he gave in the Rose Garden where he spoke at tength of the

7 climate change science.

8 Q And the Nat'ional Academy of Sciences' 200L Report?

9 A Yes.

l0 a so, through your tenure at cEQ, those documents

1l that we just mentioned, were those ones you continued to rely
12 on and go back to, or did other reports come out? Did things
13 change? If you could, kind of, you know, educate us on that.
14 A Some thìngs changed and evolved because there is
15 always new scientific informatjon emerging, but I would say

16 that these documents and the poticies set forth jn these
17 documents were foundational to the administration.
18 a So no large, substantive changes to those

19 documents?

20 A No.

2l a Okay.

22 A These were foundational guidance for our work in
23 the white House policy shop to make sure that all future
24 efforts of the administration that we were catled upon to
25 review were afigned with the Presjdent's stated priorjtjes.
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a Okay.

Mr. Tuohev. Let the record reflect the witness has also

referred to a second document, which is the climate change

sc'ience of the National Academy of Sciences. That i s the

second document he has referred to together with the Climate

Change Review. Thank you.

BY MS. SAFAVIAN:

a 0kay. Can you explain to me because I've got to
tell you that I have had a littte trouble understanding cEQ

and all of the different entities or agencies that the

President relies on for his climate change poticy and the

sc'i ence .

Is there some way you could kind of walk me through who

everybody was, where CEQ fit in that, and if it js helpful at

all and I don't know if it is I have got this chart,

thi s di agram

A Yes.

a which you can refer to, and maybe jt witl help

you answer all of the questions, but if it doesn't, feel free

to i gnore i t, and I can pass that out.

Hr. Tuohev. Let the record further reflect that the

d'iagram of the document presented to the witness is a chart

entitled 0ffice of the President with subdivision

designations for the Committee on Ctimate change Science and

Technology and other related working groups in the Climate



49

I Change Science program.

2 Ms. Safavian. And, if we could, we wilt go ahead and

3 mark that as Exhibit 7.

lExhibit No. 7

5 was marked for identificatjon.I
6

7 BY M5. SAFAVIAN:

8 Q so that is a broad question I am asking you, but

9 I'm trying to understand maybe where CEQ fits within the

10 administration when it comes to the President's climate
ll change policy and these other organizations.
12 A Ù,tell, CEQ, after the presjdent issued his June j.j.th

13 policy, r',ras assigned a major responsibility to address the
14 issue of greenhouse gas mitigation. If you read the

15 President's policy of June lLth, it tatked a tot about

16 scientjfic initiatives. It tatked a lot about technology

l7 initiatives. It talked a lot about certain principles for
l8 reducing greenhouse gas emissions, but it was not specific on

19 a roadmap f or reduci ng greenhouse gas emi ss.ions i n the

20 United States, and when Mr. Connaughton came jn, he was named

2l the coordinator, the continuing coordinator, for the

22 cabinet-level review process, and everyone recognized I
23 don't know that there was an additional element of
24 policymaking that needed to be developed within the

25 administration, and that was "what is our route to reducing
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greenhouse gas emissions"? Chairman Connaughton Led that

effort with Cabinet members and supported by his staff a

policymaking effort that culminated in the president on

February 14th, 2002, delìvering his second major speech on

global climate change, and that was the speech in which he

articulated a national goal for the American economy to

reduce the greenhouse gas intensity by L8 percent wjthin a

decade, and if that

a Let me say, just with regard to that, who all I

mean, CEQ was obvjously involved in that, and then you said

there were how many other agencies or departments?

A The Cabi net- level revi ew that the pres.ident had

convened in the spring of 200L remained jn place, and J.im

connaughton, the chairman of cEQ, was the poticy coordinator

for this element of remaìning policymaking, and so what he

would do would be to go and visit individuat Cabinet

Secretaries and solicit their input on emerging ideas,

policymaking that we were undertaking, to reduce to have a

plan to reduce greenhouse gas emissions, and it was very

labor-intensive on h'is part, and it v,,as you know, it was a

huge effort.
Af ter that, orl February 25th, af ter the president gave

his speech on February 14th, which was another big policy

book articulat'ing the L8-percent greenhouse gas reduction

intensity goal, but it also laid out a whole host of
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mechanisms for achievjng that national goal, so it had a lot
of polìcymaking jn the policy book as well on mitigation.

I believe, on February 25th, chairman connaughton issued

this organizational chart to the members of the Cabinet-level
revi ew. There 'is a cover memorandum whi ch i s not here today,

but j t t,',as approved at a cabi net-level meeti ng, I beli eve, at

the end of January 2002, that this would be the

organizational chart for managing climate change pol-icy

within the administration, and chai rman connaughton -issued

this organizational chart at the end of February zooz, and at
the top, it still has the "0ffice of the president" and sort
of a placeholder for the cabinet-level review which had been

coordinated by djfferent offices, but then it set out, you

know

Itlr. Tuohev. The chart speaks for i tself .

The !,li tness. yes, the chart speaks f or i tself . r thi nk

it does anyway, but cEQ, obviously, is represented in a

number of the boxes wi th leadershi p pos'iti ons , and

BY MS. SAFAVIAN:

a Yes, I do see that, but I don't see CEQ listed in
each box.

A They are not. cEQ, importantry, was risted on the

top box, the committee on ctimate change science and

Technology Integration. The cEQ chairman participates on
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that along with Cabinet Secretaries, and then the Interagency

Working Group on Climate Change Science and Technology also

had deputy and undersecretary level people in various cabjnet

departments with CEQ also represented in that group, and that

group was really the higher level work'ing group that would

guide the imptementation of the Climate Change 5cience

Program and the Climate Change Technology Programs that the

President had announced on June 11th, 2001.

a So, to get it to be the President.'s pot'icy, 'it

would ki nd of work i ts way af ter thi s was i ni t'iated, thi s

chart, i t would work i ts way up through the chart so that the

Committee on Climate Change Science and Technology

Integratjon were really the core group of people who would

make those dec'i s i ons ?

A You know, I would say that 90 percent of the work

v.ras done , actually , at the Deputy Sec reta ry level . Al though ,

when 'it comes to a whole host of reports about climate

change, whether it is the 0ur Changing Planet Report or the

L0-year Strategic Plan, those documents were signed by the

Secretaries of Energy, Commerce and the President's White

House Science Advisor, and so, you know, they were

transmi tted to Congress w'ith a cover letter f rom the

Secretary and the President's Science Advisor.

a Okay. You referenced the February 25th, 2002,

pol'icy or you stated that that was like the President's next
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I large polj cy i ni ti ative.

2 A yes.

3 Q What was that called, do you remember?

4 A I have that policy book right here as well, and it
5 is available on the white House web site, both the

6 President's speech that he gave at NOAA that day and his
7 policy book entitled, u.s. crimate change strategy, a New

8 Approach, and it was issued February L4th, 2oo2, but jt is a

9 speech jn which we jssued a lot of elements of mitigation
l0 policy to achieve the President's national goal of reducing
ll greenhouse gas intensity of the American economy by 1g

12 percent by 2012.

13 a Okay. Can you tell me, when it came to large
14 documents like you mentioned the strategic plan, the
15 L0-year Strategic Plan or Our Changing Planet or the draft
16 report on the environment by EPA; when we're talking about

17 those major documents, can you tetl us, if you know, what the
l8 process was as far as the review, rike, you know, the

19 timeline or the exptain for us how that came to be

20 developed, and then, who would revjew it? when did cEQ get

2l involved? Do you understand what I'm ask.ing? I just want to
22 know from you if you woutd exptain to us and we can start
23 with the strategic plan because it may be different for each

24 one if th.at is a good one to start wjth.
25 A Yes.
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1 Q For the strateg'ic plan, can you k'ind of explain?

2 Now that was CCSP's lO-year plan.

3 A Yes.

4 a 5o I know they've got thei r own box here and thei r

5 own people wi th'in that box.

6 A Yes.

7 a So maybe I wilt just let you, actually, tell me.

8 Do you know how that started and how that came to be?

9 A I think you know, I do not recall specifically,
l0 but Dr. llahoney probably announced i t to the blue box, the

ll interagency core group, that he was probably going to

12 undertake a L0-year strategic plan.

13 Mr. Tuohey. Let me just interrupt for a second.

14 We are talking about the strategic plan let the

15 record reflect that we are talking about the strateg'ic plan

16 for the u.5. cljmate change science program, a report by the

17 Cljmate Change Science Program, CCSP referred to by Counsel,

18 and the Subcommjttee on Global Change and Research. That is
19 the plan that is being referred to, and the date is July of

20 2003.

2l The V,li tness . Cor rect .

22 Mr. Tuohev. Okay. Your question, counsel, is for the

23 witness to expla'in what process was used to review this plan

24 or to come up with this ptan?

25 Ms. Saf av j an. R'ight, because we have seen many
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I versions, draft versions, of this plan

2 The trli tnes s . yes .

3 Ms. Safavi an. wi th severar, you know, di fferent
4 dates.

5 The þ,li tnes s . Ri ght .

6

7 BY MS. SAFAVIAN:

8 Q so I am curious. How does it get to that stage?

9 How does it get to you also? I want to go back. you

10 mentioned the blue box, and I have seen that referred to, and

1l I didn't know what that meant before

12 A Right.

13 a but now, based on Exhibit 7, you are saying the

14 blue-shaded box on this?

15 A Yes. It became within the administration known as

16 the "blue box," and it is a box that met every 6 weeks or z

17 months to go through a whole host of issues related to gLobal

18 climate change.

19 Mr . Tuohev. Let the record ref lect agai n that , orl

20 Exhibit Number 7, the btue box is referred to as the

2l Interagency l,'torking Group on climate change science and

22 Technology. That is the box with a number of organizations
23 referred to therein.

24 Is that what you're tatking about? Is that what you're
25 talk'ing aboutz
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The Wi tness. Yes .

Mr. Tuohev. Okay. Thank you.

Thank you, Counsel.

Ms. Safavi an. Sure.

The Witness. 0n the 10-year Strateg'ic plan, I think

that there was I recall, you know, a very elaborate

process of review, particularly of public review. The plan

was elements of the draft plan were posted on a web site
in November of 2002, and a major international workshop was

held in December of 2002 here in washìngton, D.c., at which

L,300 scientjsts from 36 countries attended to provide

comments on our draft, so it was a very transparent process.

Also, the draft plan was sent to the National Academy of

sciences f or its rev jew, and they 'issued the j r opin'ion of the

draf t 'in February of 2003. so, through the spri ng of 2003, I

think that the office and Dr. Mahoney and his peopte were

work'ing very hard to respond to the guidance that they had

requested and received from the National Academy of Sciences

and the 1,300 publ'ic comments that v,Jere offered at this
workshop; 1,300 part'ic'ipants parti ci pated i n thi s workshop,

but there was a huge voLume of comments on the draft
strategic plan, public comments.

There was then a narrower level of review that took

place sometime later in the spring of 2003, that Dr. Mahoney

initiated, which preceded what v,,e called the "formal OMB
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review." when OMB takes a document, it is generally at its
final stage. They circulate it out to any agency affected,
really, by the contents of the document. so, in this case,

it was probabty sent out to L7 agencies for their formal
review and comments on the plan, and at the same time, was

sent to probably 5 separate l,lhjte House of f ices and other
v{hite House staff, but jt was sent out very broadty by OMB

for comment. oMB cotlected the comments from all of these

individuals and, from what I understand, gave a synthesized

summary of all of the comments that had been received jn

interagency revjew to Dr. Mahoney, who was the Assistant
secretary of commerce for oceans and Atmosphere and in charge

of the climate change science program, and Dr. l4ahoney took
those comments, and he either accepted changes or did not

accept changes, but he made the final resolution on the
content of the plan with the benefit of the comments that he

had received f rom the agencies and the v,lhi te House of f ices,
and in the case of the strateg'ic plan, actually, because it
was a very high-profile document and one had not been done in
a long time even though the statute calted for it, he

required of the agencies that they formalty sign a

concurrence sheet in the final report before it was issued in
July of 2003, and you know, I have been reviewing the

documents that you have in your possession that cEQ has given
you, and I see that I formall¡¡ concurred for CEQ on the
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issuance of the final report in July 2003, but CEQ, atong

with a host of affected Federal agencies and other Whjte

House offices, provided comments sort of throughout the

process. It r,,,as ljke a year-long process from beginning to

end the public workshops, the public comments, the

National Academy of Sciences' review, and then another round

of internal reviews before it was finally published but

that v'Jas our process.

BY M5. SAFAVIAN:

a So were you responsi ble at CEQ f or rev'iewi ng thi s

document ?

A I shared respons'ibi t'ity wi th Bryan Hannegan, who

joined our staff in the spring of 2003. He, himself, was a

Ph.D. I think he has his Ph.D. in Atmospheric Chemistry or

something like that, but he is, you know, a climate scientjst
in every sense, and he and I both commented on the strategic

plan, and we coordinated our comments back to OMB.

a So, when you say the two of you worked on it and

you coordinated your comments, did you put them together and

send them off or did yours go up on your own and hjs went up

under h'is name?

A In some cases, I see that he sent up individual

comments, and I sent up individual comments at different
stages jn the process, but at other stages, you will see
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joint typed comments that synthesized both of our comments,

and I think my recoltection is that he kindly typed them

and prepared them. He took my comments and his and made them

i nto one and gave them back to the agency, to the oMB.

a And when did cEQ or you and Hr. Hannegan fi rst get

involved with the strategic plan? At what stage did you

first receive it to provide your comments?

A I can't really remember the exact dates. In the

spring of 2003.

a So 'it was af ter the pubtic comments?

A Yes. There were a whole round there was a whole

round of interagency review after the publìc workshop and the

National Academy of sciences review. There were a couple of
drafts that evolved in the spring of 2003 on which we both

worked. what I am trying to recall is whether cEQ commented

on the initial draft strategic plan in the fall of zoo2, and

I cannot remember if we did or not.

a You can't remember what the fi rst draft was that
you saw of i t?

A Yes, I don't exactly remember.

a How quickty did the National Acadgmy of sciences

get back thei r comments?

A They got them back pretty quickry if our if the

draft plan was posted on the lrreb site in November of 2ooz and

the Nationat Academy of sciences I think they gave a
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recommendation they gave their feedback on the draft in
February 2003, and then

a I'm sorry. Were they specific details, I mean

comments, or y{as it just a general recommendatjon? I mean,

can you just explain?

A 0h, no. It was quite detajled from the National

Academy of Sciences. You know, as I recall, they

commented the document, itself, was very long, and they

commented on many dimensions and aspects of the draft plan,

and you know, I think that the program tried very hard to

respond to the National Academy of sciences' feedback, and in

the end, the National Academy of sciences welcomed the final
plan that was issued in July of 2003. They supported the

final plan, so they took a review of the fjnal plan as well

and essentialty endorsed jt.

a And, after, you said OMB would send around when

'it got closer to the f i nal versi on of thi s plan, they would

send it back around to everybody who was affected by it for

comments.

A Yes.

a Then those comments were sent back to OMB or to
Dr. Mahoney?

A They were sent back to OplB, and then, I think, 0l',lB

transmitted them to Dr. Mahoney for his finat review and the

decision as to whether to include comments or to not include
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comments.

a 5o the final say

be included or an edit was

Dr. Mahoney's?

on whether a comment was going to

goi ng to be made was

A It was because he was the Director of the ctimate

Change Science Program in this bottom organizational box that
I am holdi ng up. You know, i t 'is the same organ j zati onal

chart that we've been talking about, but he was the Director

of the program. He, himself, of course, is an eminent

scientist, and he had the final decision-making on the

content of the plan.

Nov,l, as I said, i n thi s case, he did ask every agency

for a formal concurrence, and I assume, because the plan was

issued, that he got the formal concurrence from every agency.

He got it from our agency.

a And would that be every agency listed in this box,

the climate change science program box on Exhibit 7?

A You know, I think it would be I think it would

be even more agencies than that

a oh.

A because, really, the 10-year Strategic plan

establishes research priorjties for a whole host of agencies

and subagencies, and so, I thjnk I believe that it was a

broader review than just these agencies jn this box. I thjnk
a lot of agencies were affected by this plan and would have
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I revi ewed i t.
2 a Okay. Keeping wìth the strategic plan, I think

3 what I would like to show you right now, this is Exhibit 8.

4 lExhibjt No.8

. 5 was marked for identification.l
6

7 BY MS. SAFAVIAN:

8 Q Mr. Cooney, what this js as you can see from the

9 cover of it, it is a memo from Rick Piltz, dated June Lst,

l0 2005, to the U.5. Climate Change Scjence Program agency

ll pri nci pals.

12 A Yes.

13 a Let me just start by asking you: Have you ever

14 seen thi s document before?

15 A I think I have. I think I read it once

16 a Okay. V'las that because i t was sent to you

17 j ni t'ially? Because I do not see your name on here, so

18 A No, it was not sent to me.

19 Ì4r. Tuohev. Do you want to ask him when he f j rst saw

20 it?

2l lils. Saf avi an. Sure.

22

23 BY }45. SAFAVIAN:

24 a V{hen di d you f i rst see 'i t?

25 A It was in the summer of 2005. I think it was on a
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I Web site or something.

2 e l"le are not going to go over thjs whole thing, so

3 I'm not going to ask you to read the whole thing, but if you

4 wourd start with, on page r.o, I'm just going to took at a few

5 of the paragraphs, and we will go over just a couple of the
6 paragraphs, and it is starting on page Lo, the second

7 paragraph. Are you there?

I A yes.

9 a Okay. It starts with, "the Executive office of the
l0 President." Do you see that?

1l A Yes.

12 a 0kay. I mean, if you want, why don't you go ahead

13 and j ust read that paragraph real qu.ick.

14 A 0kay: Start.ing in ZOO2

15 Mr. Tuohev. To yourself.

16 The witness. Do you want me to read arl of the

17 paragraphs or just that one paragraph?

18

19 BY MS. SAFAVIAN:

20 a We witl just do it paragraph by paragraph.

2l A yes.

22 a So, with regard to this first paragraph

23 A yes.

24 a first of arr, do you know who Rjck pirtz is or
25 was at the time?
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I A I do. We were in many meetings together or in a

2 number of meetings.

3 Mr. Tuohev. They asked who he was, not what you did

4 wi th hi m. lnlho was he?

5

6 BY I'IS. SAFAVIAN:

7 a Do you know who he was back in this time of June of

8 2005?

9 A He had resigned from Federal service by then.

l0 a And before he resigned, where was he?

11 A He was in the Climate Change Science Program

12 0ffice.
13 a As what?

14 A I don't really know what his exact title was, but I
15 know that he had principal I understood he had principal

16 responsibility for preparing the annual budget report, Our

17 Changi ng Planet.

18 a And do you know beyond that what his

l9 responsi bi f i t'ies i ncluded?

20 A I don't.

2l a 0kay. Do you know who he reported to?

22 A I believe he reported to Richard Ploss, who was the

23 d'i rector of the of f i ce, and Ri chard Moss, j n turn, reported

24 to Dr. Mahoney. The office reported to Dr. Mahoney.

25 a 0kay. Back to this first paragraph that I asked
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I you to read, it says in here that it is referring to you,

2 that you were placed at the table at CCSP principat meetings

3 as the CEQ I i ai son.

4 l^lere you at such meetings? I'm not even sure what he

5 means by "principals meetings." Do you know what he is
6 referrì ng to?

7 Mr. Tuohev. Read the first sentence of that document.

8 Read the first sentence of that paragraph. yes.

g The Vnli tness . The Execut.ive 0f f i ce

l0 lvlr. * *o, to yourself . Read it to yourself , and

ll then ansv,rer the question.

t2 The Witness. Okay.

13 M'r - Tuohev. Your questi on, Counsel , was what v^Jas th.is
14 table at which CCSP principals met?

15 Ms. Safavi an. Ri ght.

t6

17 BY MS. SAFAVIAN:

18 a I am curious, Mr. cooney, first of arr, what he is
19 referri ng to when Mr. Pi ltz says, "CCSP pri nci pats meeti ngs. "

20 A I do. There were from the agencies, I would say

21 every 2 months, there was I mean, this is my recollection.
22 There was a meeting of principals to discuss the Scjence

23 Program at the Climate Change Science Program gffice on

24 Pennsylvani a Avenue.

25 a And wourd these incrude the members again,
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I referring back to the chart, the org chart, the principals

2 are the ones from the members of these different departments?

3 A Yes. People would come from those departments, and

4 they would also come from, you know, white House offices.
5 Q And so were you present at these meetings?

6 A I was at a few.

7 a But not routi nety?

8 A I thjnk, when Bryan Hannegan joined our staff in, I

9 thi nk i t was, the spri ng of 2003 , he began to rout'inely

l0 attend those meetings, and I did not anymore.

1l a Why is that?

12 A Well, he had a great interest, first of all, and

13 he, himself, you know, had a very strong background on

14 climate change science, so it was natural for him to be

15 jnterested and to want to attend those meetings, and I was

16 glad to be I was glad that he attended.

17 a Could you say how many times you actually attended

18 these types of meetings?

19 A I don't realty recall the exact number, but

20 maybe I just don't recall the exact number, but they were

2l occasional, and sometimes I would go and sometimes I would

22 not. I don't really remember.

23 A And continuing on with that paragraph, h€,

24 Mr. Pi ltz , says i n here that the CEQ Ch'ief of Staf f , meani ng

25 you, removed your name from the masthead of CCSP publications
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as of the last edition of Our changing Planet and designated

a new CEQ liajson to the principals committee.

A That just goes to the inside cover, but here is an

Our changing Planet Report and who is named from the agencies

on the inside cover, and since Bryan Hannegan was attending

the meetings, his name went on the insjde cover of the report

because he was the one who was attending the meetìngs and

really working in a deta'iled way w'ith the program by that

poi nt.

a You sai d he started attendì ng those meet.ings i n

2003, ri ght?

A Yes.

a And this report was published in 2004 according to

Mr. Pi ltz?

A I guess, but you prepared the budget for ZO04 and

2003, so I am not exactly sure of the chronology, but Our

Changing Planet is a budgetary it a supplement to the

submission of the administratjon's budget for climate change

resea rch .

a Then he goes on to say, "However, he," meaning

you agai n, thi s i s reporti ng back to l"lr . pi ltz' memo

"remains engaged with the program, and cEQ continues to pray

an ìmportant role as a l"lhi te House agent i n ccsp governance. "

Is that an accurate description of CEQ's role of CCSP?

A I think it is his opinìon.



68

I Q Well, what v,,as CEQ's role wj th CCSP? How did the

2 two of you interrelate?

3 A The primary role of cEQ i n these meet'ings was i n

4 ensuring that the budget implications of what was being

5 planned were understood and accurate and agreed to. 0l,lB was

6 there, so we wanted to be sending up accurate budgets to

7 Capitol Hill that accurately reftected the program.

8 Also, we would deal with, you know, just very ordinary

9 types of management jssues like, when do we think we're going

l0 to be able to publish the Our changing planet Report. One

ll year, f or example, they combj ned reports because v,re t,,rere

12 preparing the L0-year strategic plan, so we submitted a

13 2-year report, but they were decisions fike that -- managing

14 the development and the scheduling of products, and when are

15 we go'ing to have the workshop.

16 Another agenda i tem I remember v,,as should we bri ng i n

17 the National Academy of Sciences to formalty review the

18 L0-year plan. Everyone agreed that we should. Those kinds

19 of questjons would come up at these meetings.

20 a Okay. If you will, take a look at the next

2l paragraph of Mr. Piltz' memo, starting with number 1, that

22 paragraph, please.

23 A Page 10?

24 a Yes , we' re sti tl on page j.0. If you wi ll , j ust

25 read that quìckly to yourself.
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I A Okay.

2 l'lr. Tuohev. wh'ile he i s readi ng that, counsel, are you

3 going to show him this memo dated October 2gth or not?

4 Ms. Safavi an. I wi ll.
5 Mr. Tuohev. Okay. Have you read jt?
6 The Witness. What js your question?

7 Ms. safavian. I haven't asked you one yet. I just
8 wanted to gi ve you a chance to read i t.
9

10

Mr. Tuohev. Have you read jt?

The Wi tness. Yes.

ll l'ls. saf avi an. Let me at the same time pass out what I
12 guess is Number 9, Exhibit 9.

13 [ Exhi bi r No. 9

14 was marked for identification. l

l5

16 BY M5 . SAFAVIAN:

17 a Mr. cooney, the Exhibit 9 that I just handed you

18 has a fax cover sheet that is from you to Erin help me

19 pronounce her name.

20 A Ùrluchte.

2l a Wuchte at OMB?

22 A Yes.

23 a It says that you have attached cEQ,s comments on

24 the strategic plan. l,{ould you just take a very quìck took at
25 thi s, and tell frê, i s thi s your handwri ti ng that v,,e see on
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1 thi s document?

2 A It is.
3 Q And does th'is ref resh your recoltection that you

4 had seen a draft of the strategic plan

5 A Yes.

6 a earl'ier than, I think, you originalty had

7 thought you had?

8 A Yes. Yes. It ref ì.ects that I revi ewed i t bef ore

9 the draft was released in November.

l0 a And do you know

1l Mr. Tuohev. November of what year?

12 The V^Ji tness. 2002.

13 Mr. Tuohev. All right.
t4

15 BY M5. SAFAVIAN:

16 a And do you know what version this would have been?

17 In other words , i s thi s the i n'iti al plan that was bei ng

18 passed around to everybody? was this before the pubtic

19 comments? Do you have any jdea what vers'ion thi s i s?

20 Because I know there are many versions of th.is.

2l A It says on the cover letter cEQ's comments on a

22 draft. The formal draft was posted on the Web site at the

23 end of'November 2002, so it would have been a month before

24 the formal draft was posted for the public workshop we had.

25 The f ormal draf ts were pubt i shed on Vnleb si tes f or revi ewers
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I i n Novembe r 2002, and the workshop was i n Decembe r 2002.

2 0 0kay.

3 A So what I am puzzling over is why I sent my

4 comments to Erin Wuchte at 0MB. I don't know if oMB had a

5 process at that time f or review. I don't know i f thi s yuas an

6 interagency, a formal jnteragency, review that was occurring
7 at that time.

8 a v,lerl, if you wìrr turn to the next page, we have

. 9 this double or your copy js

l0 A yes.

ll a It looks tike it was sent to you

12 A Okay.

13 a from Dr. Mahoney.

14 A Okay. It was sent to, yes, the three white House

15 offices. yes.

16 a So does thi s help

17 A Yeah.

l8 a you understand

19 A Okay

20 a why you v,,ere recei v.ing thi s at thi s poi nt ?

2l A Yes, i t does. Maybe Eri n I'luchte was collecting
22 comments for all three hlhite House offices. I just couldn,t
23 figure out why I sent the comments to her, but

24aAswekjndofjustf1ipthroughthis,youknow,you
25 do have edi ts on many of the pages here. I mean some pages
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have more edits than others, and we can go through a couple

of those. I am not go'ing to go through every ed'it i n thi s

document or we would be here until tomorrow, but going back

to Mr. Piltz'memo,you know, he is claiming that you had

about 200 text changes, and a tot of them related to the

questions of climate science and that you were attering the

draft as it had been developed by the Federal science program

professionals, and I am just reading from his memo.

He is also saying, "Taken in the aggregate, the changes

had a cumulative effect of shifting the tone and content of

an already quite cautiously worded draft to create an

enhanced sense of scientific uncertainty about cljmate change

and its implications. "

Mr. Cooney

Mr. Tuohev. You were reading from Subparagraph l_ on

Page 10

Ms . Saf av'ian. Yes .

Mr. Tuohev. of Exhibit Number 9?

Ms. Safavi an. 8.

Mr. Tuohev. 9.

Ms. Safavi an. 8.

Mr. Tuohev. No. It's Number 9.

Ms. Safavi an. Thi s i s 8.

Mr. Tuohev. I'm reading from Document Number 9.

Ms. Safavian. This is 8.
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I Mr. Tuohev. I aporogize. I had this marked as

2 Exhibi t 8.

¡ Ms. Safavi an. yes.

4 Mr. Tuohev. Exhibit g, page 10, Subparagraph 1.

5 Thank you. I aporogize. That is what you're reading from?

6 Ms. Safavi an. Correct.

7 l,lr. Tuohev. Okay.

8 Ms. Safavian. I am reading just from that.
9

IO BY M5. SAFAVIAN:

11 a So, Mr. Cooney, my questjon to you js:
12 Is that accurate? V'las that your i ntention when you were

13 reviewing this draft whjch is Exh.ibjt 9?

14 A No.

15 a What was your j ntention when you were rev'iewi ng

16 thi s draft?

17 A It was to engage Dr. Mahoney as he requested our

18 comments, to engage him jn our view of the draft w.ith the

19 hope that he might consider our view. In many cases, I ¡,as

20 trying to align the draf t wi th the President's oyun rel jance

2l on the National Academy of Sciences'Report in June of 2001

22 and with the specific uncertainties that were identified in
23 that report and with many of the uncertajnties that were

24 itemized in the policy book that was issued on June lj.th,
2s 200L.
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I Q Just, so I'm clear, are you trying to say that you

2 were reviewing thjs with an eye towards ensuring that it
3 conformed to the National Academy of Sciences' Report and the

4 President's Climate Change I forget the name of it.
5 A Yes.

6 Mr. Tuohev. Cf imate Change Strategy.

7 The Witness. I learned you know, not every comment

8 ties back to the National Academy. Some are just my own

9 thoughts and questi ons of Dr . lilahoney , but they were of f ered

l0 in good faith, and I don't know how he resolved them. He

1l resolved them in one v,Jay or another.

12

13 BY MS. SAFAVIAN:

14 a So you do not know when you sent these comments

15 off, you do not know jn the end what happened with your edits

16 or with your suggestions?

l7 A I d'id not I do not recall sort of tracking it
18 all the way through to see whether it was reflected in the

19 final draft that they had the workshops on.

20 a Did Dr. Mahoney or anyone from OMB come back to you

2l and question any of your ed'its or ask you to further explaìn

22 them?

23 A Dr. Mahoney and I would talk on occasion, and so

24 but I don't specifically recall a conversation where he

25 called me about these comments, but we would talk.
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have taken

A

a

that what

to do is

you were

A

But your edi ts, these comments, Dr. Hahoney could

or not?

Correct.

Going back to Mr. piltz'memo, he is trying to say

you were tryìng to do and what others were trying
emphas'ize scientific uncertainties. Is that what

trying to do with your edits in this document?

well, what Mr. Fittz has written are hìs opinions.
I wasn't

Mr. Tuohev. The question was were you trying to
emphasi ze scj enti fi c uncertai nty.

The witness. 0nty to the extent that it had been

emphasized by the National Academy of sciences, itself,

BY MS. SAFAVIAN:

a And then towards the end of this paragraph,

Mr. Piltz says, to his knowledge, "this cEQ markup," this
document that we are talking about, ',was not shared with or

vetted by ccsP principats or ccsp agency science program

managers." Is that your understanding?

A I don't know whether it was. If you look at the

cover letter, Dr. Ì4ahoney is asking for the views of a few

offjces, and he 'is not sending it out. He doesn't appear to
be sending it out for a wjder review, so

a But even though your cover letter to this is going
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I to 0MB, it is your understanding that these edits went to

2 CCSP or went to Dr. Mahoney?

3 A They went back to Dr. Mahoney because he i s the one

4 who had requested them. Yes.

5 Q I think maybe we might look at just a couple of

6 your edi ts i n Exhi bj t 9.

7 A 0kay.

8 Q If you'll look on what, I guess, is at the bottom

9 numbered Page 4i it is really the first page.

l0 Mr. Tuohev. The page numbered 4 or the fourth page?

11 Ms. Safavian. It says "Page Number 4" on the bottom,

12 but it is not the fourth page. It is the first page of what

13 looks like the plan.

14 lulr. Tuohev. Rì ght .

15

16 BY I,IS. SAFAVIAN:

17 a If you will look on the bottom off to the side, you

18 say , "The NRC el aborated on thi s poi nt , '1 and you 've got i n

19 brackets, "see A, next page," and it looks like on the next

20 page you've got something that looks like "A insert."
2l Can you explain this to us, please?

22 A Yes. I thought jt was important that when the

23 program talked about the connection between the observed

24 warmi ng i n thi s century and human act'ivi t'ies that i t f ully
25 cover what the National Academy had said on 'it, and you know,
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there is one sentence in this draft that I thought was very
important. The insert that I was offering was a very

important element of the National Academy's Report, which

said that a causal connection between the observed warm-ing in
thjs century and human activitjes cannot be unequivocatly

established because we don't understand with enough

confidence the range of natural variab.il.ity in climate, and

if we are going to have a LO-year strategìc research plan, I
thought i t 'important to have the f ult view of the National
Academy on that critical pojnt if we are going to be sett.ing
the tone for the program for the next L0 years, and I think
it I will leave it at that.

a Okay, and so this insert this is dìrectry from

the National Academy of Sciences' Report?

A It is direct. yes, it a direct copy from the

National Academy of sciences, and it js under the capt.ion, as

you can see, of, The Effect of Human Activities. That is
where they take on they purport to take on specifically
the linkage between observed warming and human activities,
and I thought it was important that the plan reflect their
full view on that point.

a And do you know whether or not thi s was

incorporated into the strategic plan?

A I don't.

a If you then wirr frip to what is rabeled at the
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I bottom, Page 20

2 A Okay.

3 Q do you see that?

4 A Yes.

5 Q There 'is in the middle of the page a paragraph

6 where you have cross-outs start'ing on line L7.

7 Do you see that?

8 A Yes.

g a If you wi ll , j ust take a qu'ick took at that because

10 I would like you to explain

1l Mr. Tuohev. Would you like him to read the sentence he

12 crossed out?

13 lls. Safavian. Yes, and then, of course, his comments on

14 the side so he can explain that.

15 Mr. Tuohev. Go on.

16 The W'itness. 0kay.

77 Mr. Tuohev. Have you read it?
l8 The Unli tness. I've read i t.
19 Mr. Tuohev. Jennifer, is there a quest.ion?

20 l4s . Saf avi an. Yes .

2l Mr. Tuohev. 0kay.

22

23 BY M5. SAFAVIAN:

24 a Could you explain why you crossed out these couple

25 sentences and your comments on the side there?
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A Yes. If you read the sentences that remain in the

paragraph that were not crossed out and the next section,
which identifies five specific research needs with respect to
the impact of climate change in the Arctic, they speak to the

need for fundamental scientjfic research before we can speak

definitively to Ímpacts that wirt occur. so, if you read

that whole paragraph and read the research needs, the

language that remains is what you would expect.in a research

plan. These are the fundamental thjngs ice thickness,

reducÍng the uncertainties, and the current understanding of
the relationships between crjmate and Arctic hydrology is
critical for evaluatìng potent'ial impacts of clÍmate change,

f or example. I 'm j ust readi ng the tanguage that v,,as lef t.
There were fundamental, basic research needs that needed to
be undertaken before you could speak definitively to impacts,

but they began the sentences by saying there will be

significant shifts that will have significant impacts on

native populations. They spoke to impacts that they then

subsequently sa'id they reatly needed to study before they

could understand, a.nd i t j ust seemed to me they were

concluding in an uneguivocat way what the localized impacts

would be before they had done the fundamental research that
they identified as approprjate to understanding what the

impacts would be.

a But and please correct me if I'm wrong here.



80

I Vrlas thi s wri tten by sci enti sts who had been studyi ng

2 this jssue, this matter, and were they not aware at that time

3 of what the current impact was?

4 A I did not think they were aware because they

5 identified these basic research needs as being needed to be

6 undertaken before they could understand localjzed impacts. I
7 don't to your question, I don't know who drafted the

8 paragraph.

9 A And do you know whether or not this edit of yours

l0 or thi s suggestion about remov'ing th'is was that taken j nto

ll account in the final version of the strateg'ic plan?

12 A Idon'tknow.
13 0 Before I run out of t'ime, which I have just a few

14 mi nutes left
t5

t6

Mr. Tuohev. Excuse me.

Ms. Safavi an. 5ure.

l7 Mr. Dotson. Just for the record, Mr. Cooney conferred

18 wi th hi s counsel.

t9

20 BY M5. SAFAVIAN:

2l A If you would turn to what is numbered Page 115 of

22 that document.

A Yes.

24 A I am interested in you have got the word

25 "potential" twice in two different locations on that page in

23
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two different paragraphs.

add the word "potential"?

l.lr. Tuohev. And let
that the word "potential"

throughout the report, so

of them. Go ahead.

Can you explaÍn

8t

why you wanted to

the record reflect on that question

is inserted a number of times

his answer here will apply to alt

l'ls . saf avi an . we wi l l see i f he agrees wi th that .

Mr. Tuohev. Yes. should we take them one at a time?

Ms. Safavi an. Sure.

Mr. Tuohey. Take the first one.

The l,'litness. There is, in this area, a difference
between observed changes and changes that are projected on a

localjzed level from models, and the National Academy of
sciences' Report, for example, said that any connection

between human health and gtobat cl.imate change is a study in
its infancy, that much remains to be understood about it. It
had a lot of language about the limitations of models,

particularly in thei r abit'ity to reliably inform poricymakers

about locaf ized 'impacts, and so, when discussions of future
localized impacts occur, I think that there is a lot in the

National Academy of sciences' June 2001 Report that would

counsel caution. These are from modeled projections which

are imperfect, the National Academy told us particularly on a

regional'ized and localized scale, particularly wjth respect

to human health impacts, and that would have been a reason I
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I would have inserted the word "potential."
2

3 BY M5. SAFAVIAN:

4 a 0kay. How about in the second sentence, the same

5 thi ng?

6 A That would apply for both.

7 a Okay. 5o that is just going back to your

8 understanding of what the National Academy of Sciences'

9 Report stated?

10 A Yes.

11 a And your counsel mentioned that you did use the

12 word "potential" or "potentially" throughout this draft.
13 A Yes.

14 a v{ithout going to each one of them, are you abre to

15 explain to us urhy you kept throwing in that word? Does it go

16 back to the National Academy of Sciences, your explanation

17 that you just gave us?

18 A No, I can't say it does with respect to each

19 change, but there was a hesitation there, and Dr. Mahoney in

20 many cases overruled me. I know that materials have been

27 sent up to the CEQ'in the past several weeks which I was able

22 to rev'iew on Thursday and Friday. In some cases, they would

23 prov'ide markups back to the Agency of changes that had been

24 accepted and not accepted, and in many cases, he did not

25 accept my changes, and he had the final word.
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I l"lr. Tuohev. That wasn't the question. The question

2 was, did you have the same mjndset or thought process jn

3 putt'ing',potential" in throughout the report?

4 The lntitness. I would say r probably came to it with
5 that view, and it was from a cumulative understanding of what

6 the National Academy of sciences had tord us.

7 Ms. Safavian. 0kay. Thank you. My time js up.

8 Mr. Tuohev. And I will say that counser for the

9 majority has been generous on that one. I understand we will
l0 take that i nto account.

ll Mr. Dotson. Well, can I suggest that we take a 5-minute
12 break i f that i s someth'ing that would be of i nterest to you,

13 Mr. Cooney?

14 The Wi tness. Thank you.

15 Mr. Tuohey. Thank you.

16 Mr. Dotson. Great.

l7 lRecess. ]

18 Mr. Baran. Back on the record.

19 V'te are going to go in half-an_hour rounds.

20 Mr. Tuohev. Okay.

2I EXAMINATION

22 BY MR. BARAN:

23 a My name is Jeff Baran. Let's dive right in given

24 the time constraints.

25 Mr. cooney, are you famiriar with the National
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I Assessment for the Potential Consequence of the Climate

2 Va r i ab'i 1 i ty and Change?

3 A Yes.

4 a Can you tell us briefly how the National Assessment

5 was prepared?

6 A It was prepared, I think, by a Federal advisory

7 committee predominantly in the late 1990s. Although,

8 portions of the Nat'ional Assessment continued to come out

9 through 2003.

l0 a In your view, what was the purpose of the National

ll Assessment?

12 A Ù,lell, its stated view was to comply with the legal

13 requirement under the Global Change Research Act. To provide

14 a National Assessment, the way it was organized, it purported

15 to describe and predict the reg'ional impacts of global

. 16 climate change in various regions of the United States and in

17 several sectors like agriculture, health and some other

l8 sectors.

19 a Where were you employed when you fi rst learned that

20 the National Assessment was being developed?

2l A At the American PetroLeum Institute.

a Was API interested in the National Assessment?

A Yes.

24 a Why?

25 A Because of a concern that it had been designed and

22

23
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was being developed with a political objective that appeared

to go beyond what science could telt us retiabty about

regional impacts of global climate change.

a Di d API moni tor act'ion on the Nati onal Assessment?

A API provided public comment on drafts of the

National Assessment. 0ur economists and scientists provided

individual, line-by-line comments on certain sections of the

National Assessment. we also provided thematjc comments on

the National Assessment, public comments to the Government.

a Did API take any other actions based on the fact
that the National Assessment was being deveLoped?

A I recall that there was once sort of a public

hearing on the National Assessment, and we participated in
that publìc hearing.

a Was the development of the Nat'ional Assessment

somethìng that you vuere professionatly focused on?

A Yes, because the climate Team was focused on it as

it was being developed, and as solicitations for pubtic

comment emerged, we did comment. Also, the press was

reporting on it. The New York rimes was reporting on it.
The wall street journal was reporting on its development. It
was a prominent development relating to climate change that

was emerging in the late 1990s.

a Vúhat was your specific role at ApI with regard to

the National Assessment?
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I A It was to be sure that our Flultidjsc'iplinary Team

2 was performing in such a way as to advocate effect'ivety our

3 concerns about the National Assessment.

4 a In 1999, Congress enacted as part of the Fy 2000

5 appropriations cycle language that addressed the Nationat

6 Assessment. Did you work on this language as part of your

7 employment?

8 A I do not remember if I worked on the language.

9 0 Would you have been the staff member there to work

l0 on the language?

ll A Not necessarily. As I said, we had ì.awyers and we

12 had lobbyists people who covered capitol Hjll who may

13 have drafted language for the team. I just don't remember

14 who I do not remember if API even drafted the language. I
15 don't really recall, but it wouldn't necessarily have been my

16 role to do so.

17 a The National Assessment has been described as,

l8 quote, "the most comprehensive and authoritative

19 scientifically based assessment of potentiat consequences of

20 cljmate change for the United States," end quote.

2l Do you th'i nk thi s i s an accurate desc ri pt'ion?

22 A Let me just look at something if I may. I want to

23 look at the L0-year Strategic Plan, which I believe has

24 well, Page 111 of the L0-year strategìc Plan says that the

25 largest assessment program previously undertaken by the
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I USGCRP was the National Assessment initiated in 199g, which

2 produced an overview of reports in late 2000 and a series of
3 specialty reports in the period 20oL to 2003." so the

4 lO-year plan refers to it.
5 a Welt, that is sl'ightty different from my question.

6 Let me repeat my question.

7 The National Assessment has been described as the most

8 comprehensive and authoritative scientifically based

9 assessment of potential consequences of ctimate change for
l0 the united states. Do you, personally, think this is an

11 accurate description?

12 Mr . Tuohev. May I j ust ask a quest-ion? can you ci te
13 the source of that comment?

14 Mr. Baran. I beì.ieve Rick pirtz gave that quote.

15 Mr. Tuohev. Okay. Thank you.

16 Mr. Baran. yes.

17 The Witness. It is the only National Assessment, so to
18 say that it is the most authoritative, the Act, the Global
19 change Research Act , requi res a Nat.ional Assessment be

20 prepared every 4 years, and one was not. The act y,ras enacted

2l in L990, and the first National Assessment, most of it, was

22 published in November 2000. so, to say it is the most

23 authori tative, 'it i s the only assessment that u,as performed.

24 The Clinton administration did not do a National Assessment

25 until and pubtish it until 2000.
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BY MR. BARAN:

a Do you think the National Assessment was based on

sol'id science?

A My view is really a derivative view, and it der.ives

from a lot of the commentary that Federal scientists,
themselves, offered as part of the Federal advisory committee

proceedi ngs that y',ere develop'ing the Nati onal Assessment , and

they are part of the record, and I have some of those

cjtat'ions with me, but Joel scheraga and Mike slimak at EpA,

i n a l"lall street Journal arti cle, called i t alarmi st. Kevi n

Trenberth at the National center for Atmospheric Research

severely critjcized the selection of the models that they

used in the National Assessment and the premise of the

National Assessment that models v'lere sufficiently reliable to
pred'ict'impacts of climate change at the local level because

the IPcc and a whole host of other authorit'ies had said in
the second report in 1995, in their spec'ial report on locat

impacts in L998 and in their third assessment report in 2001

that the models are incapable of refiably predicting impacts

at the local level. A symptom of the model's unreliabjlìty
was the fact that the two models used in the National

Assessment contradicted each other repeatedly on basic things

like precipitation. In various regions of the country, one

model would say precip'itation will be greater. In the same
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regions, the other model would say prec.ipitation wilt be much

lower , and the f act that they were contrad'ictory was

symptomatic of the inability of models to reliably project

regional impacts at a localized level. yet, that was the

foundation for the regional reports, and you will find a

whole host of Federal scientists who complained and

criticized the foundation, this foundation of the National

Assessment, this element of the foundation of the National

Assessment . They v,rere very c ri ti cal of i t . In the

New York rimes'article that Andy Revkin wrote in July of
2000, he cited a Federal scientist who said this was all
being rushed out and driven by the election, a Federal

scientist who, himself, purported to you know, who was

very concerned about cljmate change and the serjous threat
that j t poses

so I have g'iven you a very basic sampling of the fact
that this was very controversial during its development,

severely criticized by Members of congress. In fact, Members

of Congress initiated litìgation against the administration's
publi cation of the National Assessment, si tti ng l,lembers of
congress. congresswoman Emerson, congressman Knollenberg,

Senator Inhofe, and various other groups initiated this
litigat'ion, so it was very controversial. ply own view is
derivative, though. I didn't have an independent view.

a Is it fair, based on the views of the scientists
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I that you were basing your own view on, that you had concerns

2 about the substance of the National Assessment?

3 A Yes.

4 a 0n October 5th, 2000, the Competitive Enterpr.ise

5 Insti tute, or CEI , announced a lawsu'it agai nst the

6 administration regardìng the Nationat Assessment, cla'imìng

7 that it had been unlawfully produced. Were you aware of this
8 lawsuit at the time it was filed?

9 A I was.

l0 A Di d you or any other API employee communi cate w'ith

1l CEI regard'ing thi s lawsui t pri or to i ts i ni ti ati on?

12 A I do not recall,
13 a Was API engaged 'in any way with the decision to
14 fjle thjs lawsuit or with the development of this lawsuit?

15 A I j ust don't recall .

16 a Did API have any financial relationship with CEI at

17 the time the lawsuit was filed?
l8 A What do you mean by "financial relationship"?

19 a It could be any financial relationsh.ip.

20 Was API , f or example, f und'ing CEI i n any respect?

2l A Yes.

22 A Can you describe the relat'ionship, the extent of

23 the funding?

24 Mr. Tuohev. lilean'ing beyond what he has done? He has

25 talked'about it. Do you want h'im to go beyond that?
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I The hlitness. I do not recalt how much money we were

2 providìng at that time.
-J

4 BY MR. BARAN:

5 Q Did you communicate with CEI regarding this lawsuit
6 after the lawsuit had been initiated?
7 A Probably.

8 Q Do you recall the nature of your communications?

9 A No.

l0 a You have no recollection at atl of any specific
ll Hrr Tuohev. Do you mean let me understand because I
12 thi nk there may be a di sconnect here..

13 l,'le alt know there v{ere memos back there was a

14 conversation of a memo. Do you mean any tjme afterwards, of
15 the f i li ng of the rawsui t? I mean, the d j scussi ons w.i th
16 Ebell, you're going to get to that. Let's just jump ahead

17 here. Do you include that? your question was after the

18 lawsuit v,,as filed
19 Mr. Baran. I'll rephrase my question.

20 Mr. Tuohev. Okay.

2l

22 BY MR. BARAN:

23 a During the pendency of the lawsujt but after it was

24 filed, do you recarl having any communjcations with cEI?

25 A Not specificalty.
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I Q Okay. Do you believe any API funding supported the

2 CEI litigation?
3 A It could have. I don't know. The lit'igation
4 included a number of , from my recollect'ion, other free

5 enterprise, nongovernmental organizations and also Ì4embers of

6 Congress, and I thi nk they were all copla'inti f f s, and I don't

7 know who was how it was being paid for.

8 Q Would 'it surprise you if API had funded this
9 lit'igation?

l0 A It wouldn't surprise me that API funded CEL We

11 d'id. lnlhether our funds that we gave they had a tot of

12 f unders . l''lhether they v',ere traceable speci f i cally to the

13 1ìtigat'ion, you know, I don't know. We were a funder of CEI.

14 a CEI's lawsuit was settled with the administration

15 on September L2th, 2001. V,lere you j nvolved wi th the

16 adminjstration's response to or defense of this lawsuit?

l7 A Rosina B'ierbaum wrote a letter, I believe, dated

18 September -- well, I have it here. It is right here, so I

19 thought this would come up. She dated a letter
20 September 6th, 2001, to Chris Horner, and I did not have

2l anything to do I do not recall being involved with her

22 development of that letter.
23 a Okay. I understand the letter, but were you

24 involved jn any way with the administration's response to or

25 defense of this lawsuit?
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I A I vaguely remember, at one point, White House

2 counsel asked me about it, and I don't really remember what I
3 said or what I thought. It was right after I got there.
4 a Do you remember who you spoke with about this?
5 A Yes.

6 A Who was it?
7 A His name was Noel Francisco.

8 Q hlhat i s your understandi ng of how thi s case y'las

9 resolved?

l0 Mr. Tuohev. Excuse me a second. Let me interrupt you

11 for a second

72 I promised you I would check, and I have. There is a

13 flight that leaves Reagan at 7:30. I am willing to have him

14 take that flight. we can keep going for another coupre of
15 hours, okay?

16 Mr. Baran. That would be great.

17 Ms. Safavian. That is a problem for me.

18 Mr. Dotson. Well, you have untjt 5:30.

19 Ms. safavian. you'd better make it 5:20 so I can get my

20 keys, get to the garage and run out.

21 Mr. Tuohev. Can we resolve this in a way that
22 accomplishes both? Because we can't come back, and I am

23 wirfing to extend this until 6:00. It leaves at 7:30. I
24 think we can go untjI 6:20,6:L5.
25 Ms. safavian. If you will let me take atl my time up
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1 front, and then you all end with the time, that might work.

2 Mr. Dotson. Yes. You'll get a copy of the depos j tion.

3 That would be agreeable. We'll finish this half-hour round.

4 !.le'11 move to you to use your balance of time, and then we

5 witl take the rest of it.
6 l,ls. Saf avi an. Does that work for you?

7 Plr. Tuohev. Say that agai n. Sorry.

8 Ms. Safavjan. I said, I am fine with that as tong as I

9 can use all my time up front, and then they will end.

l0 Mr. Tuohev. Fi ne. We're okay wi th that. Yes.

11 Mr. Baran. That's agreeable to everyone?

12 We want to make i t clear, however, that that may or may

13 not end our needs jn terms of the deposition, but we

14 certainly will get a lot further along

15 Mr. Tuohev. I don't want to get into that because I'm

16 telling you there wilt be no more deposjtions. You can't

l7 compel i t. You know you can't compel i t, and we had an

18 agreement.

19 l4r. Dotson. I think where we're moving now is everyone

20 is jn good faith, and we're moving in the same direction.

2l l'lr . Tuohev . I want to help you guys . I 've sai d that

22 f rom the begi nn'ing, but I can't keep hav'ing thi ngs change on

23 me. I'm willing to do this, so I'11 make arrangements.

24 Go ahead. f'm willing to help you out. Keep talking,

25 and I ' 11 j us t keep go'i ng
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BY MR. BARAN:

a Let me repeat the last question.

what i s your understandi ng of how thi s case 
'las

resolved?

A I understand that the osrp Acting Director, Rosina

Bierbaum, wrote the tetter that she did on september 6th and

that the plaintiffs, in exchange, in reliance on that letter,
djsmissed or dropped the rawsuit, djd not pursue jt any

further.

BY MR. BARAN:

a what is your understanding of the commitment made

by the administrat'ion with respect to the Nationat

Assessment?

A That it would not be relied upon for policymaking,

that, as Ms. Bierbaum's letter says, the June 2001 report of
the National Academy of sciences on climate change and the

cl'imate change cabinet-level review which existed in 2001,

quote, "will form the basis of Government decision-making on

the important issue of globat climate change.',

So, lils . Bi erbaum, who had been i n the Ct i nton

administration and remained in the Bush administration, said
that we will be retying upon the June z00L report of the

National Academy of sciences for policymak.ing, and we witl



96

I not be relying on the National Assessment for poficymaking.

2 a Was that your understanding when you worked in the

3 Whi te House?

4 A That was my understanding.

5 Q Under the settlement agreement, did you betieve

6 that the administration had agreed to refrajn from mentioning

7 the National Assessment in all government reports and

8 publ i cat i ons?

9 A No, because, in the Climate Action Report that vlas

10 released in June 2002, whìch was a submission from the State

1l Department to the United Nations under the frame of

12 conventional climate change, Chapter 6 of that report

13 summarized information from the National Assessment in that

14 report. Also, in July of 2002, the administration I

15 coord'inated with the Agriculture Department to release the

16 agrìculture sector report of the National Assessment, so the

l7 National Assessment was still emergent in some reports in an

18 informational sense, but it was not being used for

19 policymaking and relied upon for policymaking pursuant to the

20 legal agreement.

2l lilr. Tuohev. Let the record ref lect the wi tness was

22 holding a document called the Potential Consequences of

23 Climate Variability and Change, a report for the U.5. Global

24 Change Research Program 'in 2002. Thank you.

25
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BY MR. BARAN:

a Did you believe that the administration was legalty
prohibited from mentioning the National Assessment in the

Climate Change Science Program Strategic ptan?

I thought that was part of the tegal agreement that
we should not that the L0-year plan was a policy document

and that this vúas a forward-looking L0-year strategic plan,

obviously called for under the statute, and we were issuing

it in July of 2003 which was supposed to take us through

20L3, and so it js a forward-look'ing document, and it was a

policy document in that it was and for that reason, it was

'inappropri ate to be ci t'ing to the National Assessment.

a So, in your view, any mention of the National

Assessment in the strategic plan violated the setttement

agreement ?

A I was concerned that it dìd.

a Did you believe that the administration was legalty
prohìbited from mentioning the National Assessment in 0ur

Changi ng Planet?

A Yes, because that is a policy document as well of
the administration. certain policy positions are put

forward.

a Did you or anyone at the l^thjte House direct the

ctimate change Science Program to detete references to the

National Assessment from the strategic plan or 0ur changing
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I Planet?

2 A Well, you used the word "direct," and what I did jn

3 r ev'iewi ng

4 Mr. Tuohev. Answer "yes" or "no" first, and then

5 explai n. Di d you di rect anyone?

6 The Witness. I djd not direct anyone. I made comments

7 in jnteragency review processes, recommending that references

8 to the National Assessment be deleted, but as I have pointed

I out, I was overruled on that point by Dr. Mahoney, and the

10 final plan in which I formally concurred does refer to the

1l National Assessment.

t2

13 BY },IR. BARAN:

14 a l,üho decided to make the comments, or as you refer

15 to them, recommendations, in this regard to the strategic

16 plan? Was that your decision?

l7 Mr. Tuohev. I am just going to ask. Do you mean the

18 comments attributed to him in the document?

19 Mr. Baran. I origìnally asked whether he or anyone at

20 the V'lhi te House di rected the Cl i mate Change 5c i ence Program

21 to delete references to the National Assessment from the

22 strategìc plan or Our Changing Planet. He responded by

23 say'ing jt wasn't a directjon, and now I am asking who decided

24 to make the recommendation.

25 Mr. Tuohev. Any recommendatjons or the ones that are
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I noted in here? I am just asking you to clarify. That's all.
2 Any recommendation whatsoever?

3 l'lr. Baran. htell, deleted references to the National

4 Assessment.

5 Mr. Tuohev. Okay.

6 The l¡'li tness. In revi ewi ng documents over the past 4

7 days, I see places where I recommended that references to the

8 National Assessment in the L0-year Strategic plan be deleted.
9

IO BY MR. BARAN:

11 a Djd anyone telt you to make that recommendatjon?

12 A No.

13 a Did you consurt the Department of Justice to
14 determine jf that vúas an appropriate course of action?
15 A I did not.

16 Mr. Baran. Okay. I will ask the reporter to mark the

l7 next exhi bi t.
18 [ Exhi bi t No. j.O

19 was marked for identification.l
20

2I BY MR. BARAN:

22 a Exhibit 10 is a stipulation dated September L2th,

23 2001, and a memorandum in support of the stipulation; is that
24 correct?

25 A I don't know. Let me look at it.
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I a Sure.

2 l4r. Tuohey. What was your question?

3 Mr. Baran. Exhibit L0 is a stipulatjon dated

4 September L2th, 2001, and a memorandum in support of the

. 5 stipulat'ion; is that correct?

6 l,lr . Tuohev. The document speaks f or j tsel f .

7 You can answer yes. You can answer yes.

8 Mr. Baran. Well, please don't direct the witness how to

9 answer.

l0 Mr. Tuohev. Well, it's a legal question. You're asking

1l him what the document is. It's a legal document. It speaks

12 f oritself .

13 l'lr. Baran. I'm aski ng him whether that's correct.

14 Mr. Tuohev. And |m advising him he can answer yes.

15 I'm advising him he can answer yes. It's a legal document.

16 He is not familiar with it.
17 Mr. Baran. Excuse me. It 'is not appropri ate f or you to

18 advise him on how to answer specific questions.

19 Mr. Tuohev. Then don't ask him a quest'ion where the

20 document speaks for itself.
2l Mr. Baran. Thi s i s a deposi t.ion. I wi tl ask the

22 questjons. He is going to answer them.

23 Plr. Tuohev. He can answer the question. Go ahead.

24 Don't read thi s. That's not part of i t. Read the fi rst
25 two pages.
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I The witness. This document ìs entitred Joint
2 Stipulation of Dismissal w.ithout prejudice.

3

4 BY MR. BARAN:

5 Q The stì pulation di smi sses CEI's lawsui t agai nst the

6 administration regarding the National Assessment. Have you

7 seen this stipulation and memorandum before?

8 A I do not recarr. I might have, but I do not

9 recall.

l0 a Did you communicate with anyone about the contents
ll of this st'ipulation or memorandum prior to jts execution by

12 the court?

13 A I do not recall.
14 a Is it your assessment as a lawyer that mentioning
15 the National Assessment in a government publication is
16 inconsistent with the terms of this stipulation?
17 Mr. Tuohev. If you know. If you can answer the

18 question.

19 The t'rlj tness . I j ust don' t have a legal j udgment on thi s

20 document. I j ust don't. I don't really recogn.ize i t. I
2l don't really know what i t absolutety requi res and absolutely
22 doesn't. I don't have a view.

23

24 BY MR. BARAN:

25 a When you were making edits to the strategic plan
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and the edits 'involved the National Assessment, you were

basing your edits on what understanding of this settlement?

A I made them based upon an understandi ng that the

lawsuit had been withdrawn because the administration had

communicated that it would not rely on the National

Assessment for poficy purposes.

a Do you know where your understanding of this

agreement came from?

A Let me say that I don't want to ansy'ler the question

di rectly. V'lell , the di rect answer i s, t1o, but there i s

when the administratjon issued the Climate Action Report in

2002, in June of 2002, CEI and a lot of its colit'igants

asserted that the admjnistration had violated its agreement

on the Nati onal Assessment by i nclud'ing i nf ormati on on the

National Assessment in Chapter 6, and so I knew that they

were asserting that their agreement had been violated, so

that might have yes, I just don't know what I relied on.

I just walked around with the knowledge that there had been a

settlement agreement that we wouldn't use this for policy

purposes.

a Okay, but just to clarify, you are not sure whether

or not you actually read the settlement agreement or spoke

with the V,lhite House Counsel or spoke with the Department of

Justice about it? --
A About this agreement right here?
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I Q Yes.

2 A I did not speak to the Justice Department about it.
3 I do not recall. I just think I really think it went to

4 0STP, and they handled it wjth White House counsel. I don't
5 thi nk I had any meani ngf ul role 'in how thi s v,,as resolved i n

6 200L , Septembe r 200i. .

7 Q Do you think that deleting references to the

8 Nat'ional Assessment in the strategic plan and in our Chang-ing

9 Planet increased or decreased public and congressional

l0 awareness of the threat posed by globat warming?

11 Plr. Tuohev. Do you understand the question?

12 The Wi tness. Sort of.

13 Mr. Tuohev. Then restate the question, please.

14 Plr. Baran. Let me repeat i t f i rst, and then .if I need

15 to restate it, I will.
l6

17 BY MR. BARAN:

18 a Do you thi nk delet'ing ref erences to the Nati onal

19 Assessment in the strategic plan and in Our Changing planet

20 increased or decreased publìc and congressional awareness of
2l the threat posed by global warming?

22 A l4y own view js that the deletions, if you,ll look

23 at them, were immaterial and that the documents -- the

24 strategic plan and the Our Changing Planet Report reinforced
25 the seriousness with which the administration addressed
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global cljmate change, global climate change science research

priorities, so I don't think it diminjshed concern. I think

those documents reflected a serious concern on the part of

the administration and commitment to responsibly address

cli mate change.

a J ust to close out thi s secti on of questi on'ing, i t
js your v'iew that the deletions to the references to the

National Assessment in the strategic plan and in 0ur Changing

Planet had no effect on the document's abìtity to communicate

the threat of global warming?

A The deletions were to ci tat'ions to the National

Assessment. They weren't to paragraphs from the National

Assessment. They were deletions to citations, three little
words, "see National Assessmeñt," and so, when you delete a

f ormal ci tati on, I don't thi nk that that i s cutt'ing

materi ally 'into the mean'ing of the overall report.

Mr. Baran. Thank you. I think I have gone a little
over my time, so I am going to turn'it over to the minority.

Mr. Dotson. Can I just discuss a housekeeping matter?

It is now 4:16. ünle have approximately 2 hours lef t of

questionìng. t,'le took a half an hour, so you have a half hour

coming, which leaves approximately an hour and 45 minutes

that we are going to split, I mean at least 45 minutes that

we are going to splìt an hour and a half that we're go'ing

to spli t,
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I Mr. Baran. so you'rr have a harf an hour plus an

2 additionat 45 mjnutes that will frontl.oad you and then

3 after that, we'll have 45 minutes.

4 Mr. Tuohev. I don't think you're talking about an hour

5 and a half. He has got to leave here at 6:30 for a 7:30

6 flight, so maybe 6:40, 6:45, but no more than that,
7 You've got to check bags;6:30 to be safe. So I think
8 you've got an hour and L5 minutes.

9 Mr. Baran. Two hours and i.0 minutes then?

l0 Mr. Tuohev. yes , 2 hours and i.0 mi nutes . yes , I ,m

l1 sorry. Just around 5:30. I mean, I want to be sure about

12 traffic and stuff . l''le'll try to ptan on that. we'll be

13 al l right .

14 Ms. Safavi an. So what do I have?

15 Mr. Dotson. So you have if you take

16 l'rr. Baran. so you have 30 minutes fotrowed by an

17 addjtional 45 mjnutes, and then we'll have 45 minutes.

18 Ì'lr. Tuohev. Let me j ust say, 7 :30 I don,t want you

lg pani cki ng whi le you' re testi fyi ng here, so let ' s say you

20 have to check a bag?

2l The ù'li tnes s . yes .

' 22 Mr. Tuohev. And you have to get a new ti cket 'issued.

23 Ìrle'd better say, to be saf e , 20 af ter.
24 Mr. Dotson. Okay. I think that still works, 2 hours.

25 That still works for us.
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I l4r. Baran. So, to be clear, Jennifer, you now have 1

2 hour and 15 minutes.

Ms. SAfavi an. 5o I have unti t about 5:30?

4 lilr. Baran. That's correct, and then we'll have

5 45 minutes after that, and he'll stirr get out of here on

6 time.

7 Ms . Saf avi an. What I mi ght do i s I mi ght save j.0

8 mi nutes of i t so that I can make i t out on time.

9 Mr. Tuohev. You may need i t.
10 Ms. Safavian. I may not, but if I need it, I will have

1l Brooke finish our final round with the last L0 minutes.

12 Okay. Sorry.

EXAMI NATION13

14 BY MS. SAFAVIAN:

15 a A quick questjon for you.

16 Can you telt me what the National Academy of Sciences'

17 200L Report says about the ability of models to predict

18 regional changes? Do you know?

19 A There are a number of citations in the National

20 Academy Report about sorry.

2l well, at Page L9, for example, there js a sentence on

22 the regional scale, and in the longer term, there is much

23 more uncertainty, and that is all in a discussion about the

24 National Assessment. There i s that defi ni ti ve statement.

25 a That there is uncerta'inty?
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I A Uncerta'inty parti cularly at the reg'ional scale and

2 jn the longer term. 0n Page 2L, it says, "lrlhereas all models

3 project gtobal warming and global increases in precipitation,
4 the sign of the precipìtation projections varies among models

5 for regions. The range of models' sensitivities and the

6 challenge of project'ing the sign of the precip'itation changes

7 for some regions represent a substantiat limitation in
8 assessing climate impacts. "

9 so that is a pretty direct quote. It says the models

10 are contradictory on the basic question of whether there wilt
l1 be more precipitation or less precipitatjon in a certain
12 region, and that severely handjcaps the understanding of what

13 regional consequences might be from global climate change.

14 a Okay. I just want to fjnjsh up with where I
15 stopped with my last round of questioning, looking at Rick

16 Piltz' memo. Do you still have that in front of you?

17 Ì'lr. Tuohev. No. we've got it over here. It should be

18 over here

19

20 BY Ì4S. SAFAVIAN:

2l a And we were on page i.O.

22 A Okay.

23 a Vl|e had already pretty much gone over the gctober

24 28th, 2oo2 draft version of the strategic plan.

25 A yeah
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a I'm not going to go over that any further, but if
you'll look at the next paragraph which starts with the

Number 2.

A Yes.

a He's saying that, in the final revjew of the

revised strategjc plan dated June 2nd, 2003, CEQ made about

450 comments throughout the document, and you can feel free

to read this paragraph if you want.

Mr. Tuohev. Do you want him to read the paragraph to

hi msel f?

Saf av'ian. Yes, please.

Tuohev. 0kay.

V,li tness. Okay. Okay.

BY MS. SAFAVIAN:

a And I don't have this version, so I can't give jt
to you to show you, but here is my question, and see if you

can do thi s j ust by read'i ng what was i n thi s paragraph.

Do you recall or do you have a recollection of mak'ing

edits to thjs you know, to this degree for this draft for
your final review of this plan?

Ì'lr. Tuohev. This is the June 2nd draft?

Ms. Safalri an. Yes, of 2003.

The V,li tness. I beLieve, at this point, that Bryan

Hannegan and I were both making comments and that they v,rere
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I combined in one document, and we splìt up the chapters and

2 made different comments.

J

4 BY MS. SAFAVIAN:

5 Q so what Mr. piltz has in this paragraph sounds

6 familiar to you as some of the comments or ed'its you made?

7 A They are really his characterizations, his
8 opìnions, of the impact of our comments. I don,t really
9 agree with a lot of the way he characterizes our comments.

l0 a Did you intend to alter and delete references to
ll the potential public heatth impacts?

12 A l,,tetl, if you'll go agaìn to the National Academy of
13 Sciences at page 20, you know, I was guided by what they
14 said, which is that, quote, "muèh of the united states
15 appears to be protected aga'inst many di f f erent health
16 outcomes related to climate change by a strong pubtic health
17 system, relativety high levels of publÍc awareness and a high
18 standard of living." It goes on to say, "The understanding

19 of the relationships between weather/climate and human health
20 is in its 'infancy, and therefore, the heatth consequences of
2l climate change are poorly understood.',

22 0n that basis, I would make a recommendat.ion in my

23 comments on proposals that I thought risked overstat'ing human

24 health impacts, because the National Academy had told us that
25 it is a study in its infancy, and the impacts are poorly
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understood.

a And dìd Hr. Hannegan agree with you on that?

A I do not remember specifically.

a But did you end up sending back one document that

had both of your comments included in it, or did you each

send up your own edi ts?

A What I thi nk I recall f rom hav'ing revi ewed the

documents in the past 4 days ìs that there was a joint set of

comments, CEQ, that reflected both his and my views, and I

think he typed it, and then we sent it back. I could be

mistaken, but I think that is what he did.

a And you think that that is regarding this draft?

A Yes, because he was there by then.

Mr. Tuohev. Do we have a copy of this draft?

Ms. Saf av'ian. I do not. Do you have a copy of it?
Mr. Tuohev. Does counsel for the majorìty have a copy

of the June Znd, 2003 draft?

Mr. Dotson. Thi s i s , 0ur Changi ng Planet?

Mr. Tuohev. No, of our strategic plan. We have the

copy here that you presented from October 2002, and if there

are goìng to be questions about the June 2,2003 draft, it
would be helpful to have that draft in front of us.

Ms. Safavian. My questions are more general.

Mr. Tuohev. Yes, I know they are.

l4r. Dotson. Should we enter thi s?
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I Ms. Safavian. t'lhy don't you just put it in so he has it
2 in case he

3 l,lr. Dotson. Can we make i t an exhi bi t?

4 Ms. Safavi an. If you want.

5 Mr. Tuohev. No objection from us.

6 Ms . Saf avi an. yes. Exhi bi t i.i.. That' s f i ne.

7 lExhibir No. Lt

8 v,las marked f or ident j f ication.I
9

l0 The witness. so this here appears to be again, this
ll is not joint comments. These appear to be handwritten

12 'individual comments. I don't know if they are

l3

14 BY MS. SAFAVIAN:

15 a Is it your handwriting?

16 A V,lell, I just looked at a page that I believe is
17 Mr. Hannegan's.

18 a Ah, okay. so maybe they do encompass both of your

19 comments.

20 A I think these are Mr. Hannegan's handwriting, and I
2l am look'ing j ust at these couple pages ri ght here.

22 a Do you see any that is your handwriting?

23 A V'le sort of write alike, but so far, I see

24 Mr. Hannegan's handwriting, and you will see, of course, that
25 99.9 percent of the document has no comments on it.
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I Q I do see that, yes. There are a lot of blank

2 pages.

3 A 5o what I have seen so far are Hr. Hannegan's

4 appear to be l'lr. Hannegan's comments, Dr. Hannegan. I do not

5 see any of my comments at thi s poi nt.

6 a You do recall reviewing this draft versjon of the

7 plan and making comments?

8 A Not necessarily. I don't know. You know, I think

9 we reviewed versions together in the spring of 2003, but

l0 these comments that I am now looking at as this exhjbit

ll appear to be his comments.

12 a And would either you or Mr. Hannegan I know you

13 said maybe he compiled both sets of comments?

14 A Yes.

15 a Vühere djd you all send those edits or comments to?

16 A I think, in this case, they would have gone back to

17 OMB because we were back to the formal jnteragency review

18 process that OMB facilitates at the end of toward the end

19 of the documents.

20 a And, when you would send it to 0148, did you just

21 send it to OMB or dìd you also send it to Dr. Mahoney?

22 A I don't really remember. It would be ordinary to

23 just send them back to OPIB.

24 a Okay.

25 A They were compiling comments of all of the
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I agenc'ies .

2 a 0kay. Then referring back to lrr. pirtz' memo, at
3 the top of page 11, he says that he believes that thjs
4 markup, CEQ's markup of this, was never shared with or vetted

- 5 by CCSP agency principals or agency science program managers.

6 Is that your understanding?

7 A f,m sorry. Which paragraph are you looking at?

8 a At the very top of page IL?

9 A In late June, CEQ comments

10 Mr. Tuohev. The question js whether the statement is
ll made that comments here forget about that for a minute

12 whether comments here were not shared with ccsp.

13 Is that your understanding?

14 The Witness. Yes, because jt would have gone to 0MB.

15 OMB was compiting all of the agenc'ies' comments. The CCSP,

16 themselves, were commenting.

l7

18 BY MS. SAFAVIAN:

19 a Okay. So they sent thejr comments to OMB?

20 A Yes, everyone. Ol,lB i s collecti ng everyone,s

2l comments at the end of a process, and then OMB distills what

22 it has and sends it to Dr. Flahoney for h.is final
23 deci sion-maki ng.

24 a But even though 0l{B compi les everythi ng, they sti ll
25 send it back to CCSP, Dr. Mahoney, who has the final review
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I and edjt and whatever. He is the fjnal say on

A That js my understanding.

3 Q Okay.

4 A Yes, and he said so in written letters to the

5 Senate in July of 2005. He answered written questions from

6 the Senate and described this whole process.

7 Mr. Tuohev. Well, just as a point of clarification, let
8 me ask, if I may: counsel just asked a questjon of whether

9 CCSP or jts representatives saw these comments. You first
l0 sa'id l'ìo, and then you sai d Dr. l4ahoney saw them.

ll

t2

t3

t4

l5

l6

Did they or did they not see the comments?

The Witness. Well, Dr. Mahoney was the head of CCSP.

Mr. Tuohev. Right.

The l¡'li tnes s . So

Mr. Tuohev. In that capacity, did he see the comments?

The W'itness. He saw the comments, and he was the

17 director, in that lower box, of our organizational chart, so

18 they went back to him.

t9

20 BY M5. SAFAVIAN:

2l a R'ight . So they di d, though, go back to CCSp, and

22 'it was vetted i n a sense?

23 A Maybe it didn't go back to staff, but jt went back

24 to Dr. Mahoney as the director of the program.

25 a 0kay. Then if you'll go looking on page LL of
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I Mr. Piltz'memo, look at Number 3, the paragraph that starts
2 with Number 3. If you can, just quickly read that.
3 Mr. Tuohev. Do you mean on page oh, page r.r., next

4 page, Page LL.

5 l,ls. Saf avi an. yes.

6 Mr. Tuohev. Thank you.

7 The lnJi tness . yes , I see that pa ragraph .

8

9 BY MS. SAFAVIAN:

l0 a And you have already had a tengthy discussion about

11 the National Assessment and the lawsuit and the settlement.
12 Did you ptay a lead role in any of that?

13 A In the settlement of the National Assessment

14 t i ti gati on?

15 a Yes.

16 A r did not play a lead role. I did not I did not

17 play a lead role.

l8 Mr. Tuohev. A tead role in what?

19 The witness. In the settlement of the National

20 Assessment.

2l Mr. Tuohev. Is that what your question was?

22 Ms. Safavi an. yes.

23

24 BY M5. SAFAVIAN:

25 a Did you play a lead role in enforcing the
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1 suppression of the National Assessment

2 A That is his

a of the

4 A That is his description. I have just spoken to

5 edits that I made on the L0-year Strategic Plan where I

6 recommended the deletion of references to the National

7 Assessment 'in a poficy document as being inconsistent wjth

8 the legal resolution of the case.

9 l'lr. Tuohev. Would you read the question back.

10 Listen to the question.

11 I thought your question was, did you play a lead role,

l2 quote, in enforcing the suppressìon of the Natjonal

13 Assessment?

t4

l5

t6

Ms. Safavi an. That i s the question.

BY M5. SAFAVIAN:

l7 a Did you or didn't you?

18 A No, I don't agree wi th

19 a I mean, I understand what you said bef ore. V,lhen

20 you were reviewing documents, you would cross off and I

2l have seen this where you've crossed out the National

22 Assessment, reference to the National Assessment because of

23 the settlement that was not to be used for pol'icy dec'isjons;

24 correct?

25 A Yes.
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a Did you inform others? Did you require others in
some I will use the word "suppression" because that is the

word that Plr. Piltz uses, but were you openly out there in
trying to prevent other people from referring to the National

Asses sment ?

A No. In fact, the record shows that, when we were

dealing with documents that were not of a policy nature ljke
the climate Action Report of June zoo2, chapter 6 of it
relied on portions and a summary of the National Assessment.

Also, I held up this document from July zooz, the agricutture
report of the Nat'ional Assessment which the u.s. Department

of Agriculture people coordinated the release, told the white

House they were going to release it, and they released it.
Beyond that, I would say that the Nationat Assessment

remained on a government web site throughout this time

period, www. nacc. usgcrp. gov, something li ke that, but i t was

always avai lable.

a Okay. Further withjn that same paragraph, he

writes, "Public disclosure of the cEQ chief of staff's
communicatjons with the competitjve Enterpr-ise Institute
suggests jo'int political strategi zing,,, and this is not

A He is speaking about an e-mair that received a

lot

l,lr . Tuohev . Let her ask the questì on .

The V,li tness. 0h, I ,m sorry. f ,m sorry.
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I Mr. Tuohev. There is no question.

2 Ms. Saf avi an. V,lell , you' re actually getti ng to where I
3 was go'ing because I was going to say I don't want to discuss

4 the lawsuit that was already brought up by the majority

5 counsel, regarding cEI's lawsuit, but what I do want to ask

6 you about, because I think he was referring to this document

7 and let me show you.

8 Thi s wi 11 be Exhi bi t L2.

9 [ Exh'i bi t No. Lz

10 was marked for identification.J
lt
12 Mr. Tuohev. Do you want him to read it, counsel?

13 Ms. Safavi an. Yes, please.

l4

15 BY HS. SAFAVIAN:

16 a Have you finished reading?

l7 A Yes.

18 a Okay. Plr. Cooney, this appears to be an e-mail

19 addressed to you f rom Myr.on Ebelr at cEI. can you tell us

20 who Myron Ebell was or is?

21 A I guess he was a longtime employee at cEI who has

22 worked on cljmate change policy.

23 a First of all, have you seen this before?

24 A Yes, I have.

25 a Okay. Did you receive it?
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A I did receive it as an e-mail.

a As an e-mail, and it starts with, "Dear phil,
thanks for calling and ask.ing for our help. "

Can you explain that to us?

A I did not ask for his help. Actuarry, we had, I
would say, an active disagreement. I did catt him earlier in
the day and asked him to read the climate Action Report

before making a judgment about it, before merely accepting

what rhe New York Times and everyone else was saying that day

about it. He had already begun to be very critical, and

there were a lot of voices that day. I mean, the media on

both sides were tak'ing up this issue of this crimate Action
Report. If you go back and look, it was very controversial,
but you know, cEI particularly was outraged, furious about

the report, and I totd him that it was my view that the
report in the New York rimes was incorrect. It didn't
characterize the crimate Action Report properly. I told him

further that I had partic'ipated in and was confident in the

interagency process that developed the ctimate Act.ion Report,
and so I was asking him to read the report before he

criticized it.
a !{hat was so controversial about the climate Actìon

Report?

A It was controversiar because chapter 6 of the

report, which spoke to climate change impacts, relied, in
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part, on summaries of materials from the National Assessment,

and obviously, the conservative groups in CEI had very strong

feetings about the National Assessment and were very critjcal
of the adminjstratjon for including material in this report

to the United Nations that relied on information from the

National Assessment.

a What vlas the purpose of the Climate Action Report?

A That is a very good question.

The Climate Action Report, as I understood it, working

with the State Department, which really had the lead on it,
'is, every 4 years, under the Uni ted Nations' f ramework

convention on climate change, countries are supposed to or

are expected to or are obliged to submit what they call a

"national communication" to the convention that describes a

whole host of statistics relat'ing to population, geography,

greenhouse gas emissions in a country. One of the

requi rements also i s that you address 'impacts of climate

change, and we made the decision these reports are a

snapshot in time, and the information we had on impacts vvas

from the National Assessment, and we had some caveats in the

report about the uncertaintjes of regional project'ions of

climate change, but we did include the administration

included information from the National Assessment in the

report.

a And when did the Climate Action Report come out?
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I A Well, it was filed like at the end of May 2002, but

2 The New York Times ran a front-page story on th'is date of

3 June 3rd, 2002, and that is when a lot of the med'ia on both

4 sides, conservative and tiberal medja, if you w'i1t allow

5 those terms, in the United States were very focused on

6 commentì ng on th'is report.

7 0 And so thi s came out after the settlement was

8 reached with CEI on the National Assessment, the use of the

9 National Assessment; is that correct?

10 A Yes.

ll a So why was thjs permitted why was this report,

12 the Cl'imate Actjon Report

13 A I di d not see j t as a pol'icy document .

14 a Di d you revi ew i t? We re you i nvolved 'i n any v,ray

15 with the Climate Action Report?

16 A I was.

17 a Okay. What v,,as your i nvolvement?

18 A I was sort of the CEQ representative for the

19 interagency review of the document. As I said, the EPA and

20 the State Department, if you look at the document, jt is

21 filed by the State Department w'ith the framework convention,

22 but I was involved in

23

24

25

a So you may have added

A reviewing the report.

a suggestions to jt?
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A Yes.

2 a And you saw the reference to National Assessment in
3 it, and yet, you didn't delete that?

4 A No, I did not because I saw the report not as a

5 policy report but as meeting a legal obligation that we file
6 a national communication that had the following elements in
7 it, and one element was impacts, and that was the information
8 that was avaitable to the U.S. Government at that time. The

9 Bush administration had not undertaken a diffe¡-ent
l0 assessment, and so the judgment was made to use the

1l information that had been developed jn the National

12 Assessment and to try to caution to put in language that
13 cautioned about the ljmitations of regional impacts but to
14 include it so that we would be in tegal comptiance under the

15 framework convention, which'is a ratified treaty of the

16 United States, wjth our reporting requirements, and so it was

17 a reporting document; it wasn't a policy document.

18 a Okay. I understand.

19 So you cat led l4yron Ebet I on J une 3 rd?

20 A yes.

2l a f 'm sorry. l,'las that because he had prev'iously

22 contacted you or because of the New york rimes' p.iece?

23 A I cannot remember except I heard that he was taking
24 a very high profite and criticizing the fiting of the Climate

' 25 Action Report, and I wanted to explain to him actually, I
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I wanted to ask him to read the report before rendering

2 j udgment on i t.
3 Q How long would you do you recall how long your

4 conversation was with him?

A It was 5 minutes. It was not agreeable.

a It was not agreeable?

A We were in a disagreement. He was furious, and I

8 was askìng him to read the report.

9 a 5o he had not read the report when you had tatked

10 to hi m?

ll A WeÌÌ, that was my view that he could not have read

1,2 the report if that was my view that jt was unlikely he had

13 read the report. It was a b'ig, thi ck report , as you can see,

14 that they mobilized very qu'ickly to be very critical of the

15 report , but I was not conf i dent that they had read 'it

16 thoroughly.

17 a 5o they had already put out like a press release or

l8 somethi ng?

19 A I cannot remember . Somethi ng I i ke that .

20 a But you already knew at that time that they were

2l c ri ti cal of thi s?

22 A Yes. I mean, I just don't want to speculate on how

23 I knew, but I just -- because I can't really remember, but

24 you all have been in situations in your jobs, you know, where

25 people say, "Downtown's upset about something," or "So-and-5o
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I doesn't 1i ke thi s thjng. " I don' t really remember, but r
2 understood that they were quite angry about the climate

3 Action Report.

4 a And did you ask hjm or CEI for any help or

5 ass i stance?

6 A I asked him to read the report because I thought,

7 if he read the report, he might his expressed opinion
8 might be better informed.

9 a But you didn't ask for cEI to do anyth.ing for the

l0 administration?

11 A No. No. In fact, if you look at all of this
12 report -- this e-mail in context, all he does is
13 really, "before thjs one ljttle d'isaster, w€ could alt tock
14 arms with this administration', --
15 Mr. Tuohev. Just answer the question.

16 The vnlitness. He was very mad, and he was not going to
l7 do anything to be helpful. In fact, he sajd he was going to
18 call for Governor Vnjhitman to be fired the next day. He was

19 going to continue to be very critical of the administrat,ion
20 for this report.

21

22 BY |iIS. SAFAVIAN:

23 a Further down in the e-mair, he tarks about the

24 references to the National Assessment, and he considers it to
25 be very hurtful. I guess, based on that, it looks like he
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I did view that as being the polìcy or the Climate Action

2 Report as putting forth policy.

3 A Yes.

4 a After you got this e-mail and you read it, did you

5 have any further follow-up conversations with Mr. Ebell?

6 A No, not that I recall.

7 a Did you e-mail him back and respond or anything?

8 A No, I did not e-mail him back. That would have

9 been disclosed in the Freedom of Information Act. I searched

10 it and produced this document. I djd not write h'im back,

11 a Did you think it was important at the time this

12 is going back several years you know, recognizing that he

13 put in here, "thanks for call'ing and asking for our help, " if
14 you hadn't asked him for anything, did you feel jt was

15 necessary to correct that?

16 A I did not feel it necessary to correct that

l7 because, at that moment in time, I was pretty well done with

18 him. l"le were in an argument, and I was not go'ing to continue

19 to engage with him.

20 a And what did CEI do, if anything, about the Climate

2l Action Report?

22 A They filed Data Quality Petitions under a newly

23 enacted law at four separate agencies at the EPA, the

24 Commerce Department, the State Department and with the White

25 House 0ffice of Science and Technology Policy and I
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partic'ipated in the decision, in the coordinated decision, by

all of those agencies to deny cEI's Data Quatity petitions.

They wanted all references to the climate Action Report

pulled off of web sites at those respective agencies, and in

working with counsel from all of those agencies, you know,

you wanted the responses to be consistent and ratjonales to
be consistent, but there was a process i-n which I
participated which resulted in cEI's Data Quality petitions

being denied, and it was onty well, I wjtl just leave it
at that. That is something, though, that senator Lieberman

had written to Jim connaughton about this whole e-mait thing
that I had rece'ived f rom cEI, and other people had asked

about what this meant. The Attorney General of connecticut,
the Attorney General of Maine, senator Ljeberman, and the

white House did respond to senator Lieberman. Their

response, you know, was not up on the web site, but they

responded, and they described my active role in denying in
the coordinating process to deny cEI's Data Qual.ity petjtions

on this report. so the opposite I can say in a very

general sense that what was thought to have occurred and

reported to have occ.urred between cEI and r, some conspi racy,

that the exact opposite was the case.

a And is that documented? you said you were able to
respond to

A It is all documented, all of the lawyers who
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participated in all of the deliberat'ions to turn down those

Data Qual'ity Peti tions. I was i n the room and parti ci pated

in the meetings and was very comfortabLe w'ith turning them

down, and Jim connaughton said so in h'is letter back to

Senator Li eberman.

a What was your involvement in revjewing Our Changing

Pl anet?

A You know, I think it was just ordinary. I think

the 0ur changing Planet Report would come through the OMB

process to as I said, you know, it's the OMB process, tl
affected agencies. The 0ur changing planet Report is calted

for its preparation is called for in the Global change

Research Act, but you know, I want to take one step s'ideways

for L0 seconds. The Global change Research Act -- you know,

I do have it here, and you all have it, too, because it was

sent out as part of the documents last week, but section l0z
gìves cEQ a role in all of the interagency process regarding

the preparation of documents under the Act, including the 0ur

changìng Planet Report, includìng the 10-year strategic plan,

and it says that a high-ranking officjal from each of these

agencies is supposed to be the one who js reviewìng these

documents and coordinating them and reporting them, and I was

the high-ranking official at that agency, and so

a You were tasked

A And so to get to your question
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I Q with this issue

2 A yes. I got on the review list as the CEQ

3 representative who reviewed the 0ur Changing planet Report

4 when OMB would send it out for interagency revjew, and I
5 think you know, there were a lot of people on those

6 reviews, 50, 60 peopte. I was one.

7 a And was anybody erse at cEQ arso invorved in
8 revi ewi ng that , I i ke l'lr. Hannegan?

9 A yes. Mr. Hannegan, after he came, rearly, realry
l0 in large part took over the whole science portfotio. He took
ll over a lot of the work on climate change. you know, y,re v.lere

12 drafting voluntary emissions reporting gu'idetines. At DgE,

13 that was a huge project. He worked on that. He worked on

14 the science stuff. He had the background and the interest,
t5 and he was a very competent person, and he took over a lot of
16 the climate change work when he came to the council.
17 a And when di d he I 'm sorry. Tel t me agai n . l,lhen

18 did he

19 A I think it was in the spring of 2003. I don,t
20 remember the exact date.

2r a of 2oo3?

22 A Ibelieveso.
23 a so was Our changing planet sort of tike the

24 strategic plan in that there are many drafts of it?
25 A Not as many as the strategic ptan. The strategic
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plan was really a very important document because i t set the

tone of the administration's research priorjties for a

L0-year period, and a lot of people v,,ere i nvested i n i t, and

we included the National Academy of sciences in its formal

review, and we had the big international workshop, so the

review process on the L0-year strategìc Plan was a lot more

elaborate than the review process on the annual 0ur changing

Planet Report. The 0ur Chang'ing planet Report y,,as j ust

routinely transmitted and sent to and accepted by congress.

It is a report that accompanies our submiss'ion of the budget,

and we were requestÍng between $1.6 billion and $z billjon a

year for climate change research, and it itemized what

agencies would be doing what work under our budget. It is a

budget report.

a And jt v,,as prepared by CCSP?

A It was initialty drafted Mr. p'iltz testified at

the hearing in January that he was the person who drafted the

Our changing Planet Report. I didn't really know who drafted

it, but he said he drafted it, and then it would be sent to
0l"lB for interagency review, and I would comment along with

many others.

A So did you deal with Dr. t4ahoney again with regard

to your comments on this?

A I don't remember specifically, but I woutd just say

that Dr. lulahoney and I had a very cordial and respectful
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working relationsh'ip, and if he had a questìon about it or

about a recommendation I had made, he would p.ick up the phone

or I would do the same, but he hetd the pen at the end of the

process, and he said so in his statements to congress.

lExhibit No. L3

was marked for identification. J

BY MS. SAFAVIAN:

a Let me just show you a document on this matter, and

if you will,just take a quick rook through this. I am not

going to ask you about everything in here, but it's just to
refresh your recollection about this document.

A Yes.

a Are these your edits, your handwritìng edits, on

these pages that we see?

A They are. You know, it is my handwriting, but I am

not sure what I did with this document when I wrote on it. r

may have I don't know 'if I sent it back to Dr. l,tahoney or

whether I called him and said, you know, after a day or two

th'i nki ng about i t and sai d , yorJ know, " r have got one or two

big comments on this." I do not remember formally sending

this back to him.

a You don't?

A No.

a Because i t looks t.ike
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A I may have called him or I may have said I may

have thought about it overn'ight and said, "Gee, maybe I'm .

making a mountain out of a molehill. I've just got two

th'ings that really matter to me. They're tryi ng to publi sh

this report. They're trying to have this pubtic workshop."

So I might have called him and said, you know, "l',lhat's this
point on a 'certain page"'? I do not remember send'ing this
back with my hard, you know, written comments. These might

have been just my notes to myself, and I may have called him.

a So you have no recollection of ejther sending this
back or having any conversation with Dr. Mahoney? Because,

as to some of your comments on the side, it looks like
they're proposing a revision to yourinjtiat comment, and

sometimes

A Yes.

a you have on the side "no" or "okay" --

A Yes.

a or you know, "take that out" or whatever.

Do you recall havi ng d'i rect conversations wi th

Dr. Mahoney about, you know, their suggestions and whether

you agreed with them or didn't agree with them?

A I j ust don't remember spec'if i cally. It i s

November 2002, so that was just I just don,t remember a

day where we talked about this.

a Let me ask you this, though.
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I Dr. Mahoney is sending this back to you with a revision
2 of your initial comment. Would you have been in a position
3 to either send this back or to call him and say, "sorry,
4 Dr. Mahoney. No, you cannot change mV comment"?

5 A He was of a much hìgher rank than I in the

6 administration. He was the Senate-confirmed Assistant

7 Secretary of the Department of Commerce, and so jt would I
8 understood he had a higher rank, and it was he. Not only
9 that, he had respons'ibili ty as the Dj rector of the Climate

l0 Change Sc'ience Program Office to have the final word on

ll content. so, you know, I coutd have said, "why not"? r

12 could have argued, but he always had the final judgment and

13 dec i s'i on .

14 a so you couldn't demand that he take one of your

15 comments if he did not want to?

16 A No.

17 a Okay. Did you ever meet you said earlier you

l8 met Mr. Piltz because you were in some meetings with him.

19 A Yes. I would see him at meetìngs, yes. so I m.ight

20 say "hi '1 to him, and he would say ',hi' to me.

2l a Did Mr. Piltz ever directly confront you about his
22 concerns that he has put in this memo that y,,e have been

23 talking about? Did he ever address this with you?

24 A No. No. It was it is puzzring to me that we

25 did partic'ipate i n a number of meeti ngs together, and I now
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. I understand he had strong views about my role, but he didn,t
2 speak to me about it.
3 Q Did Dr. Ì|ahoney or anybody else on h.is behalf

4 perhaps, ever address any of these issues with you?

5 A Rick Piltz' issues?

6 a Yes.

7 A No. Dr. l4ahoney just he just did hjs job. We

I talked about -- we talked occasionatly. V'le talked things

9 through, and i t was very respectful.

l0 a I would like to talk about the

11 A He didn't tell me Mr. Piltz had a problem. I did

12 not know that.

13 a You did not know that untit you later savú a copy of

14 h'is memo?

15 A Yes, and a lot of other th'ings.

16 a I would like to talk now about the EPA's draft
l7 report on the envj ronment.

18 A Yes

19 a Can you tell me what was your role, jf any, with

20 regard to that report?

2l A well, again, I was a reviewer. Atthough, that was

22 a big report, and there were a lot of dimensions to the

23 report ai r quali ty, water quali ty, Federal land,

24 Super Fund cleanups. It was a big, enormous report, so a lot
25 of people reviewed it.
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a v{i thi n CEQ?

A V.lithin the throughout the Federal Government.

Thi rty agencies participated 'in the i nteragency review on

that, something tike that. A lot of people participated in
the review because it was about environmental indicators, and

so I -- but I did comment on a very short, I think it was, 4-

or 5-page climate section that they had drafted.

a I'm sorry. Just so I understand, your onry rore in
revìewing that docu¡nent was the short section on climate
c hange?

A Not rearry, because I do recarr at some point

looking at some of the air qual'ity chapters atthough there
were people in cEQ who were experts about air quality, so

they would have reviewed it, but I do remember looking at

other elements of the report and look'ing at i t i n i ts
totality because it was an important report on environmental

indicators, but narrowly, I did took at the climate change

well, the 5-page summary that they had drafted for inclusion
in the report on global climate change.

a 5o who else besides yourself at CEQ I mean how

many other people at cEQ looked at this report also?

A A lot. I would say a number of peopre. In fact,
we had at that time a detailee from EpA named Alan Hecht who

was really he was at cEQ, but he was working with EpA on

the development and the interagency development and review
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of the state of the environment report, and CEQ, itself, had

for many years under the authority that it has under NEpA

issued a report on environmental indicators, but in this

case, an agreement was made that EPA would undertake an

effort like that, and so we had a detailee at CEQ, Alan

Hecht, who really managed this, and he would watk the draft
around to different people in CEQ and get comments, collect
them and send them back to the Agency.

a 5o would you have g'iven hìm your comments?

A Yes.

a And how many do you recall? How many drafts? Do

you recall how many versions of this report you would have

looked at?

A You know, it was in this case, there were a lot
of di f f erent draf ts. It was not 'its development realty

was not smooth in the interagency process, not only on the

climate change issue, but jn general, it was not really

smooth, so there v,rere a number of draf ts.

a And do you recall -- and I don't have the document,

so thi s 'is only what your recollecti on i s .

Do you recall what type of edits or suggestjons, maybe

the themes, that you would have made comments on or edited to

this report? Do you recall any of them?

A Yes, I do recall some of the edits that I
suggested.
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A What are the ones that you recall?

A I recall God, there are so many reports.

a I know.

A I recall there was th'is openi ng, Gtobal Cl jmate

changes Implications, Global Imptications for Human Heatth

and the Environment or something. It was the opening

statement, and I thought -- is that correct or

Ms. Bennett. Go ahead. I don't recall off the top of

my head.

The Witness. Well, it seemed a sweeping statement, to

ln€, relative to what the National Academy of sciences has

said about how poorly understood any ìmpacts on human health

would be. I also recommended an i nsertion to what v,,as a new

report, the report by Soon and Baliunas, on proxy data the

past L,000 years and what it said about the temperature

record for the past L,000 years, and I recommended a citation
to that report which had come out in the spring of 2003 and

was a federally funded report -- although, ApI, I understood,

contributed a minimal amount but as a new report, it had

gai ned a lot of attention, and i t was prepared by ùrti tty soon

and Satly Baliunas, who are both scientists at the Harvard

Smithsonian Center for Astrophysics, and I thought it was

material because it spoke to the question of whether the

20th Century was, i n f act, the warmest 'in the past

millennium. It was new. It was current, and I recommended
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it be inserted, so I realized that that has been

controversial in Mr. PiLtz'view. 5o I looked at a couple of

the comments that I had made on drafts. There were different

drafts, though, that evolved, and I think there was a view.

There was an experience that EPA was not very receptive to

comments and recommendations that other agencies were making

on'its drafts. I think there was frustration. I th'ink there

v',as a view if you look at documents that were sent up to

the committee that I revìewed last week that were sent to the

Council of Economic Advisors, the OffÍce of Science and

Technology Polìcy, the 0ffjce of Management and Budget, the

Department of Energy, they were all concerned and stated

their concern that the EPA 5-page draft on cfimate change

lacked balance, and that was the view that we shared, so

there was back and forth on that element of the report.

a "Back and forth" meaning you were invoLved in that,

or do you mean "back and forth" among the different agencies?

A I gave my comments to Alan Hecht, who was the

detailee, and he said you know, he really took the

comments back to EPA, and then we'd get a new draft a month

later, and we would say, "Why haven't any of our comments

been addressed"? So there was some frustrat'ion, I think, but

Alan was the interface between the Environmental Protection

Agency and our office and a lot of other agencies. He was

the sort of the deta'ilee guy who was pull i ng thi s report
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I together, leading it, leadìng its development in being pulled

2 together. so, jn cEQ, a number of us gave comments to Alan,
3 and he took them back to EpA for their consideration.

4 a Did you have any conversations with anyone at EpA

5 about your edits or suggestions?

6 A Wi th EPA?

7 a Yes.

8 A hlell, Alan himsetf was an EpA employee, and he was

9 detailed at the white House, so I only spoke to him. I
10 didn't speak to anyone at the EpA, you know, to my

ll recollection.

12 Ms. safavi an. Okay. Let me show you thi s document

13 whi ch i s Exhi bi t 14.

14 tExhibit No.1.4

15 was marked for jdentifjcation.l
l6

17 BY M5 . SAFAVIAN:

18 a And I wirl just ask you to take a quicker view of
t9 it.
20 A I have seen thjs portion of it. I haven't seen the

2l thi rd page

22 a l'úell, I'm onry going to focus on the first two

23 pages. so you have seen this before, and when did you see

24 ir?

25 A I do not remember. After -- you know, after the
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State of the Environment Report was released, I believe, in
June 2003, there was a lot of media attention about the fact

that there was not a climate chapter in the report. I think

I saw this memoranda, but it was only after the report was

i ssued, and

Mr. Dotson. Can I interrupt and ask a question?

This document, this exhibit, is different than the memo

that we rece'ived f rom CEQ i n the same matter. I was j ust

wondering. I am just trying to figure out where this came

from. It seems to have come from a textbook, but that was in

the last tranche of documents that we received 'in the take

your time. I was just wondering if ure should include that

along wi th the

Ms. Safavian. Not until I've had a chance to review it.

BY MS. SAFAVIAN:

0kay. I'm sorry. You said you were saying thata

you

A

repo r t
That I became aware of this memorandum after the

was reLeased and the medi a covered the report.

a Did you know prior to seeing this that there was

some concern on EPA's part about CEQ and OMB's edits and

comments to the report?

A You know, f recall Alan Hecht sayìng, "We're

getting some pushback from EPA, but I'11 handle jt," but he
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was the front -- he was the interface, and he r remember

his saying something like that, you know, and so

a But you don't recall beyond that any other

controversy about the white House's edits to the report?

A I recall that there was a resolution process at the

end of the process for disagreements, and that was between

Governor whitman and chairman connaughton, and I understood

that Governor whitman made the decision to remove the 5-page

summary on climate change science and, instead, decided to
insert a reference, a web site reference, to the L0-year

strategic Plan and to the usGCRp web site for the Our

Changing Planet Report.

I might just say further that Dr. Marburger, the white

House 5cience Advisor, issued a public statement on this in
2004 in response to a report from the union of concerned

scientists about this.whole jssue, and he has taken it upon

himself to explain the white House science Office's view of
th'is i ssue, and so I don't know i f you have hi s statement,

but jt is an important it's consistent.

a You mentioned that you knew that there was a

d'ialogue between Mr. connaughton and chri st.ine Todd whi tman.

Do you know when that occurred?

A I don't.

a Were you present during the meeting?

A I was not.
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I Q Okay. How do you even know about i t then?

2 A I can't realty remember.

3 Q Do you thi nk i t was someth'ing Mr. Connaughton would

4 have i nformed you about?

5 A He may have come into my office and said,you know,

6 "They' re goi ng to publ i sh thi s report next week. V,le really
7 we had a good conversat'ion, and we have a path forwa¡d, " or

8 something. I shouldn't even say things ljke that. I don't
9 remember anything that he said. I don't know how I knew that
l0 they had a conversation, but hjs office was right next to
11 mine, so he might have told me that he had spoken to her.

12 a vüell, then, hovv do you know that i t was Ms. whi tman

13 who made the decision to just remove those 5 pages and make

14 other references?

15 A You know, I could be jncorrect on this point, but I
16 believe that the EPA public statements in the media after the

17 report was pubtished said that the EPA has decided to remove

18 the cljmate change S-page summary in favor of a reference to
19 the strategic plan, which came out, as you know, a month

20 later and was a much fuller exposition of the science of

21 climate change and what we were going to be addressing than

22 the S-page summary that the EpA had developed was.

23 Sorry for the long answer.

24 a That's okay.

25 50, beyond, maybe, what you read in the press, do you
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recall having any further recollection of anybody else

discussing this matter with you, the concerns that EpA may

have had about the white House's edits to their report?

A No. I wourd just vorunteer something, I guess, r

have already said. My lawyer doesn't want me to votunteer

anything, but we were sort of mystified that, as we commented

on various drafts, that the comments didn't seem to be

they were not äddressed, and so a lot of people were saying,

you know, "l,'lhy i sn't the EpA respondi ng to the comments i t's
receiving on the report on a whole range of issues"?

a Do you mean referring just to cEQ's comments or

A Everybody's. Everybody's. All of the other

agenci es were.

a They had the same comptaint?

A Yes. You know, the natural resource agencies in
the Department of the Interior coltect a lot of data on

western lands and grazing and endangered specìes and things
like that, and there was, I think, a level of concern among a

number of agenc'ies that the EpA was not bei ng responsive to
input that it was receiving, but Alan Hecht, agaìn, is the

interface at our office.
Ms. Safavian. At this time, what I am going to do is I

th j nk I wi l1 hold and reserve our rema j ni ng 1.3 , j.4 mi nutes,

and at the end, if you all would just save that time, Brooke

may have a few foltow-up questions just to wrap things up.
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minutes; is that right? 5o,

mi nutes.

I apologi ze, Mr. Cooney,

Thank you very much for being

questi ons

The !,li tness. Thank you.

Mr. Dotson. Can we take

swi tch?

lRecess. l

if you will, just save those i.3

but I do have to leave now.

here today and answering our

one moment for the reporters to
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I RPTS BINGHAI4

2 DCMN HERZFELD

3 [5:18 p.m.]

4 Mr. Baran. I am Jeff Baran, and I will be doing the

5 next set of quest'ionì ng.

6 EXAMINATION

7 BY MR. BARAN:

8 Q I would like to return to Exhibit Number 9.

9 Exhibit Number 9 is an October 28,2002, fax cover sheet

10 attached to a number of pages from the 0ctober 2L,2002,

11 draft of the strategic plan. You prepared this fax, correct?

12 A Yes. My writing on the cover sheet.

13 a There are a number of handwrjtten edjts and

14 comments to this draft. Did you personally make these edits

15 and comments ?

16 A Yes. I haven't looked at every page, but I expect

t7 I did.

18 a Take a moment to review it.
19 Mr. Tuohev. Your question js comprehensive, atl the

20 changes?

2l Mr. Baran. Yes.

22 The Witness. Okay. These appear to be atl of my

23 comments, yes.

24 Mr. Baran. l,'le are done w'ith that document.

25 I will ask the reporter to mark this exhibit Exhibit l-5,
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May 30,2003, fax cover sheet attached to a two-page document

and a number of pages from the May 29,2003, draft of the

strategi c plan.

lExhi bi t No. 15

v,,as marked f or identif ication.l
BY MR. BARAN:

a You prepared thjs fax, correct?

A Yes. That is my handwriting on the cover letter.
a The f ax sheet ref ers to red f I ags . V,Jhat di d you

mean by "red flags"?

A well, that was Dr. Mahoney's term when he sent out

these drafts to Mr. connaughton, Dr. Marburger and others.
He called it a red-flag review. And it was, you know, an

i nf ormal process f or r"eview'ing the draf t at that time.

a Did a red f lag s'igni fy that i t was an edi t of

significance, particutar significance?

Mr. Tuohev. If you know.

The v,litness. It was it was his term. I guess if you

put if you hand-wrote the words "red flag," it is like can

we talk about this one? you know, the other stuff may have

been editorial, but if you put "red flag," it would imply

let's talk about this one.

A So if there were topics that you had serious

concerns about, you would red flag those?

A k'1e11, it r.,,as a red-f tag review. Sometimes you
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I would write the word "red flag" and imply I guess it would

2 imply that you're serious about the comment, and you want to

3 talk about it.
4 a When you used the term "red f lag, " d.id you expect

5 that that ed'it would be accepted?

6 A No, because Dr. Mahoney made all final decisions.

7 I was just

8 Q So when you did your editing at CEQ, did you

9 generally use the term "red flag" in this way?

l0 A Ply edi ti ng at cEQ at large? I don't understand

ll your question.

12 a Let me rephrase the question. With respect to the

13 strateg'ic plan, when you used the term " red f lag, " di d you

14 use it in the way you just descr.ibed?

15 A Again, I would say that the terminotogy "red flag
16 review" was in the caption tine of what Dr. Mahoney sent out.

17 But, yes, I generally descrjbe that I -- if I was

l8 red-f laggi ng somethi ng, I thought i t r.,ras an 'important i ssue.

19 a In your experience, when you raised a red flag,
20 would your concern be addressed by Dr. Mahoney?

2l A I generalty didn't do a reconciliation between

22 whether I had made a comment and whether i t was accepted.

23 a The next two pages of the document are comments by

24 chapter. The top of the page says, "comments from Bryan

25 Hannegan (CEQ)." Is this a list of Bryan Hannegan's edits?
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I A Iassumeso.

2 a Take a rook at the edits for a moment. Do those

3 look like edits that Bryan Hannegan would make?

4 A some do. I wouldn't make a comment like I don't
5 think I would make a comment like, "Thawing permafrost may

6 not necessarily lead to emjssions of methane," because I
7 don't know anything about that. 5o he would more f.ikely have

8 made that comment than I.
9 a 0n the remain'ing pages there are a number of
10 handwritten comments and edits to this draft. Take a moment

ll to review those. Are att of these edits and comments yours?

12 A yes. These comments appear to be my comments.

13 a Thank you. l"le are f i ni shed wi th that exhi bi t.
14 Mr. Baran. I ask the reporter to mark this exhibit
15 Exhi bi t 1 5.

16 lExh.ibir No. ].6
17 was marked for identification.J
18 BY MR. BARAN:

19 a Exhibit i.6 is a June 2nd, 2003, fax cover sheet

20 attached to a number of pages from the May 29th, 2003, draft
2l of the strategic plan. you prepared this f,ax, correct?
22 A you said from a May 29th, ZO03

23 a Draft of the strategic plan.

24 A These are my comments.

25 a So, you prepared that fax?
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I A Um-hum. Yes.

2 l,lr. Tuohev. You have to answer yes or no.

3 The Wi tness. Yes.

4 BY MR. BARAN:

5 Q And the handwritten edits and comments on that

6 draft were yours?

7 A Yes.

8 Q Thank you. We are done wi th that exhi bj t.
9 l4r. Baran. I wj 11 ask the reporter to mark thi s

l0 exhi bi t.
ll [Exhibit No. L7

12 was marked for identification.l
13 BY MR. BARAN:

14 A Exhibit 17 is a list of CEQ edits and comments to

15 the strategic plan. It is dated June 16th, 2003; is that

16 correct?

l7 A Yes.

18 a Are these your edits and comments?

19 A The document itself says BH and PC, so they appear

20 to be both of our comments integrated into one document.

2l a At several points in the document, there are

22 comments that have an explanation associated w'ith them. For

23 example, on th'is first page, when you see the reference to

24 page 6, ljne 38 to 40, there'is an edit there followed by, in
25 brackets , " Explanati on, " and then an explanat'i on i s gi ven.
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I Ì'lr. Tuohev. The one that says, "Let's be judged by our

2 products. "

3 Mr. Baran. Correct.

4 BY MR. BARAN:

5 Q Can you tell us whether explanations like those

6 were yours?

7 A I can't.

8 a Let's rook at the next page, page 22, the reference

9 to page 22, line 44 to 45. see, there is an exptanation

l0 there: "Explanation: Wasn't i t all 'i nternal' processes in
ll the historjc record? What was the source of any 'external'
12 f orci ng? "

13 Do you know if that was your expranatjon in edit?
14 A I do not.

15 a Let's turn to next page, the reference to page 27,
16 line 39 to 41. There is an explanation there: "Legal

17 considerations preclude mentioning the National Assessment."

18 Do you know whether that is your edit and comment?

19 A I really do not know whether it is mine.

20 a 5o you just don't have a recollectjon of whether

21 any specific edit or comment on this list was yours or Bryan

22 Hannegan's?

23 A If I went one by one, h€, obv'iously, is a trained
24 scientist and would give comments that I would recognize as

25 his if they were very inherently scientific.
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a Do you have a sense with this round of edits how

many edits you made in comparison to how many edits Bryan

Hannegan made?

A I don't recall.

l,lr. Baran. I th'ink we are done wi th that exhi bi t.
I ask the reporter to mark this exhjbit Exhibit 18.

lExhibit No. L8

was marked for ident jf icat'ion.I

BY MR. BARAN:

a Exhibit L8 is a number of pages from the Agency's

concurrence draft of the strategic plan. There are a number

of handwritten edits to this draft. Did you personally make

these edi ts?

Mr. Tuohev. Take your time.

The Wjtness. Actually I would say that, yes, I
recognize thjs as my handwriting. And on page ZL6, this
appears to be where I make a recommendation to delete a

ref erence to the Nat'ional Assessment. As I poì nted out

before, that was a recommendation that was not accepted by

Dr. Mahoney as the final report. Page L11 contains this

sentence.

BY MR. BARAN:

a But these were your edits?

A I believe so.

a Thank you. We are done with that exhibit.
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I Mr. Baran. I will ask the reporter to mark this
2 exh'ibi t.
3 tExhi bi r No. L9

4 was marked for ident.ification.I
5 BY l.,IR. BARAN:

6 a Exhi bi t i.9 i s a June 5, 2003, f ax cover sheet

7 attached to a number of pages from the June 4, 2003, draft of
8 the executive summary of the strateg'ic plan. you prepared

9 thi s fax , cor rect?

l0 A Yes.

l1 a There are a number of handwritten edits and

12 comments to this draft. Please take a moment to look at the

13 document. Are all of these edits and comments yours?

14 A They are.

15 a Thank you. we are f ini shed wi th that exh'ibi t.
16 Mr. Baran. I ask the reporter to mark this exhibit.
t7 lExhibir No.20

18 was marked f or identi f .icat jon.l

19 BY MR. BARAN:

20 a Exhibit 20 has a number of pages from the June 5th,

21 2003, draft of the executive summary of the strategic plan.

22 There are a number of handwritten edits to this draft. Did

23 you personally make these edits?

24 A This is my handwriting. you refer to them as

25 edits, though, and these are recommendations. ïhat was not
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I in a final
2 a Suggested.

3 A Suggested.

4 Mr. Tuohev. And that would be true for all of the

5 documents you have shown him today with regard to the

6 strategi c plan.

7 BY MR. BARAN:

8 Q Is that your view in each case?

9 A That's true. They were recommendations, comments.

10 A lot of them were posed as questi ons , 'in f act.

il

t2

13

t4

l5

t6

l9

Mr. Baran. We are done with that document.

I wi l1 ask the reporter to mark th'is exhi bi t.

I Exhì b'it No. 21,

was marked for identification. l

BY MR. BARAN:

a Exhibjt 2L'is a Juty 3rd, 2003, e-majl attached to

17 a number of pages of a July 24th, '03, draft of the Climate

l8 Change Science Program revision document.

Mr. Tuohev. Do you know what this is? Look at the

20 thi rd page.

2l

22

The Wi tness. Yes. I guess, th'is i s thi s

Plr. Baran. I haven't asked a questjon yet.

23 BY I'IR. BARAN:

24 a In the upper rìght-hand corner of the e-mail, there

25 is a note which reads, "Discussed with Jim Mahoney 7/9/03.
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I He will consider these suggested final edits. pc.,,

2 D'id you wri te thi s note?

3 A yes. It i s my wri ti ng.

4 a Describe the conversation with Dr. Hahoney to which

5 thi s note refers.

6 A I reatty don't have any specific recollectjon of
7 the conversation.

8 a There are a number of handwritten edits to this
9 draf t. D'id you personarry make these edi ts?

10 Mr. Tuohev. Take your time. Go through the draft. It
1l is a lengthy document.

12 The V'li tness. They appear to be my edi ts, except on thi s

13 one page where I reatì.y can't see what the comment is. It
14 j ust doesn't copy here.

15 Mr. Tuohev. Jeff, that page there is no number, but it
16 i s the page that

17 The witness. Just can't see what the comment is.
18 Ms. Bennett. starts with "Grobar carbon cycre."
19 l'lr. Tuohev. "Grobar carbon cycre" is in the upper

20 left-hand corner.

2I BY MR. BARAN:

22 a I berieve the comment reads, "sequestration
23 opportunities or alternative responsibilities options.,,
24 Sure, maybe mine is a little bit better.
25 A yes. That would be correct.
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a We are through wi th that document.

Exhi bi t 22.

I Exh'ibi t No. 22

was marked f olidenti f j cat j on. l

BY MR. BARAN:

a Exhibit 22 is a fax cover sheet attached to a

7 number of pages from the June 20, 2003, draft of the Ctimate

8 Change Science Program's vision document. You prepared this

9 fax, correct?

l0 A Yes.

ll a There are a number of handwritten edits and

12 comments to this draft. And can you tell us whether these

13 edits and comments are yours?

14 Mr. Tuohev. V,lhi le he i s lookì ng at that, I assume that

15 this vlas a document produced by the CEQ?

16 Mr. Baran. That's correct.

, l7 Mr. Tuohev. Okay.

18 The Witness. This appears to be my handwriting. These

19 would reflect comments. But there is there are a number

20 of things going on. This js comments, but also you have

2l comments, "Leave," "Good," and so they seem to reflect a

22 reconciliation or discussion of comments as well as in'itiat
23 comments.

24 Mr. Tuohev. And is that your language, your writìng?

25 The Witness. It looks like my writing, sort of.
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1 BY MR. BARAN:

2 a Just to clarify, the base comments are the ones

3 that are yours; is that correct?

4 A V,lell, distinguishing the base from the

5 reconciliation comments --
6 Mr. Tuohev. He first asked about the base comments.

7 The base comments are yours?

8 The Witness. You can't tell what are the base versus

9 the reconcitiation comments, so it is just a little bit
l0 confusing. Like there's "good" in this margin. I don't know

ll whether it is good because I was satisfied with the way they

l2 were goìng to handle it, or I thought it was a good comment.

13 I just don't know.

14 BY MR. BARAN:

15 a Just to be crear, was it arr your handwriting, or
16 dìd it look tike one set of comments was done by you, and

17 another set of comments, the reconcitiation, v,ras done by

18 someone else?

19 Mr. Tuohev. Some of it is hard to see, hard to read.

20 The witness. It is my judgment that they are both

2l probably my handwriting, but I don't there are words I
22 look at that don't necessarily look like my handwrìting.

23 BY MR. BARAN:

24 a Fai r enough. Thank you.

25 Mr. Baran. I ask the reporter to mark this exhibit.
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lExhibit No.23

was marked for identification.l
BY MR. BARAN:

a Exhibjt 23 is the approval form for the strategic
plan for the climate change science Program. Your signature

appears on the form, and there is a checkmark next to, ',f

approve of the attached report . " You di d s'ign thi s f orm,

correct?

A r did.

a If you refused to clear the strategic plan, would

i t have been i ssued?

A It is I expect jt would have. I don't think
you know, this was unusual to have a concurrence form. I
think Dr. Mahoney wanted an assurance that every agency that

had worked on this project for a year, through multiple

drafts, had an affirmative signature with his office that

they endorsed the plan.

And I can't really answer your question, if I had said

rìo, would j t have been not have gone. I th j nk he was

looking for this, for assurance, and everyone gave him the

assurance, and everyone had a lot of confidence in him. And

I gave him the assurance, and I concurred. I can't really

speak to what the consequence would have been if I had not.

I doubt though that it would have stopped the publication of

the report, because Dr. Mahoney had control over final edits
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I and final approval of the report.

2 a so your sense is that this strategic plan could

3 have been i ssued wi thout v,thi te House approvat ?

4 Mr. Tuohev. You' re equati ng h j s si gnature wi th !,lhi te
5 House approval?

6 Mr. Baran. yes.

7 The !'li tness. Approvat connotes somethi ng that looks

8 I i ke thi s , some hard-edged, tang'ible "r,,,e approve. "

9 Never really got to that on these reports. In this case

l0 I think Dr. Mahoney was looking for assurance that everybody

ll was on board. It was an important report to the

12 administration. And I think he was confident that he would

13 get a L00 percent response rate that everyone agreed to the

14 report. Even though everyone's comments weren't accepted,

15 and he rejected a lot of comments, he wanted to know that
16 everyone concurred jn the report as a team effort across the

17 administration. He had made the final judgments, but he

18 wanted ever¡/one's concurrence.

19 But generally with these documents, there wasn't a hard

20 approval. The comment process was respectful and iterative,
2l often in the form of questions, and so we didn,t get to
22 legalistic hard approvals.

23 BY MR. BARAN:

24 a Let me ask this: Do you believe that the Climate
25 change science program thought they could release the
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I strategÍc plan without your signature on that form?

2 A I think they think I think they could have

3 r eleased i t wi thout my s'ignature. I thi nk they mì ght have

4 taken half a day to appeal to the Chairman and say, your guy

5 has a problem with this, I would like to djscuss jt with you,

6 but everyone else supports 'it. But again, it is a very

7 hypothetical question. I concurred in the report.

8 Mr. Tuohev. That wasn't the question.

9 The ù,litness. I am sorry. I am sorry. I just I

l0 don't know the ansv,rer to your question.

ll I don't think I think that the report would have been

12 published. It was the culm'ination of a very publìc,

13 year-long effort.
14 BY MR. BARAN:

15 a Just not to belabor ìt, but just to make sure you

16 understood my question, do you thjnk that the CCSP folks had

l7 the same understand'ing that you d'id?

18 A CCSP folks were not distinguishable from

19 Dr. Mahoney. Dr. Mahoney ran the CCSP, and he had the most

20 important understanding. And I think that he felt that he

2l had authority to publish the report.

22 a 0kay. l,,le are done wi th that exhi bi t.
23 l,lr. Baran. I ask the reporter to mark thi s exhi bi t.
24 Exhibit is 24 narked.

25 [Exhibit No. 24
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I was marked f or .identif ication. J

2 BY MR. BARAN:

3 Q Exhibi t 24 is a copy, a sheet of paper that 
',as4 attached to your edits to EpA's draft report on the

5 envi ronment.

6 Do you recogn'ize the document; i s that correct?

7 A lrlhich month of comments? There were it was a

8 cover sheet to which set of comments? There were a number of
9 sets of comments.

10 a Let me rephrase the question. Do you recognize

1l this exhibit to be a copy of a sheet of paper attached to a

12 set of comments to the draft report on the envi ronment?

13 A I recognize that as my handwriting. And I
14 recognize the response back is from Alan Hecht.

15 a And Alan Hecht was the

16 A EPA.

17 a Detai lee

l8 A Detajlee at CEQ who was coordinating our feedback

19 on thi s report.

20 a The exhibit reads, that top comment, "Aran, these

2l changes must be made. Thanks. phj I . "

22 Is that your comment?

23 A That was my comment.

24 a And as the Chjef of Staf f of the l,rlhite House CEQ,

25 you were given an order here, weren,t you?
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A No. I mean, the language js mandatory, but the

comment process within the executive branch is very collegiat
and respectful. And I wouldn't read it as an order. I think
my recollection is that I wrote this comment after we had

received back from EPA a few additional drafts that did not

reflect that they had considered comments that had been

provided by our Agency. Yet vúe were receiving at the same

tjme a message from EPA, through Alan Hecht, that Governor

v,lh j tman wanted to publ i sh the report soon, that she wants to

publish, you know, soon; I can't remember the exact tjme, but

within a certain time frame. And my recollection js that I
wrote this sort of in response to that pressure. If they

want to publìsh, they need to respond, to engage in our

comments.

And so it was my way of gett'ing Alan Hecht something to

go back to the Agency wi th and say, you have got to engage

their comments. You can't just continue to disregard them.

But it was it wasn't it just lúas not an order. It was

not an order, whjch was your question.

a Do you expect that Alan Hecht took thi s comment to

EPA and told them that the changes you made had to be made?

Mr. Tuohev. If you know. If you know.

The l^li tness. I don't know.

used i t.

BY MR. BARAN:

I really don't know how he
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a Did you have a d'iscussjon with Atan Hecht about

this note so that you knew he had the same understand.ing of

the note that you did?

A I don't recall. Alan and I would talk
occasionally, and he would he was very confident as a

capable i nterf ace i n leadi ng th j s proj ect and 'in getti ng our

comments back to the EPA. And so I just don't have a

specific recollection of a conversat'ion, but uJe would talk.
He would say, getti ng pushback, or-, I have got i t under

control.

a V{e are done wi th that exhi b j t.
The committee has learned that executive branch agencies

would sometimes contact cEQ regardìng specific press requests

to i ntervi ew speci fi c sci enti sts. please expla'i n how thi s

practice v'¡as establjshed.

A I don't know enough about it really.

a were you i nvolved i n th'is process of s'igni ng of f on

specific requests by media to interview government

sci enti sts?

A I was may have been involved. what happened was

communicatjons people who handte press calls all the time

know each other. They meet. They go to lunch. And if a

call came in to an agency, and they weren't quite sure what

to do about it, sometimes they would ask their own

management, how do we handle this? 0r a call woutd come in
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to both the White House and an agency, and we would say, who

is going to return the call? And so communjcations people

would figure out how to respond to media requests.

Sometimes they came both to the tr,/hite House and the

agency, and so they coordinated. And on occasion, although I

don't have any specific recollection of a conversation, our

communications office person could come into my office and

say, I got a call from the NOAA guy, I got a call from this
guy, I handled it this way. They may have tatked to me about

jt. It was communicatjons people had their own network,

and they handled media and

a Could CEQ approve or di sapprove press requests?

A I th'ink that i s too hard a word, approve or

di sapprove. 0ur communi cat'ions people would render a view as

to whether someone should give an interview or not or who it
should be. rn the white House, you know, that is what they

did, communicating with various communications offices. But,

agai n, 'it was i terative. It wasn't i n our nature to be

givi ng sharp orders really. It was, who i s gojng to handle

the call? How are we doing to handle this? And

communications people did that among themselves generally.

If they wanted to interview the chairman, then they would

talk to the Chairman about it.
a rhe committee has learned that in 2005 the National

Oceanic NOAA contacted Michele st. Martin at cEQ about a
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I pending media request to interview a NOAA scientist. Can you

2 explain how Ms. St. l4artin would have assessed and responded

3 to thi s request?

4 A I just don't know enough about that specific
5 request. she, t i ke ffi€ , got 150 e-mai ls a day, zs cal ls. I
6 don't know how she woutd have handled that request.

7 a Ms. 5t. Martin told N0AA to monitor the press calls
8 and report back to CEQ. Vrlere you aware of thi s practi ce?

9 A No, not that I recall.
l0 a so you never gave an i nst ructi on to Ms . st . l,lart j n

ll or anyone else to have agencies report back on press calls,
12 press i ntervi ews wi th government sci ent.ists?

13 A Not that I recall.
14 a 0n August 2g, 2003, EpA denied a petition to
15 regulate greenhouse gas emissions from motor vehicles. Are

16 you fami li ar wi th thi s deci sion?

l7 A lam.

18 Q Did you monitor this Agency action while serving as

19 the CEQ Chief of Sraff?

20 A No. I spoke to our general counset when th'is was

2l emerging for decisionmaking, a very early point, and sajd
22 that I was uncomfortable because I had taken such a

23 positìon in opposing the petition in my prior job, I was

24 uncomfortabte having anything to do with EpA,s

25 decisionmaking. And she said to me, as I recall, well, there
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I i s no f ormal bar to your part'ici pati on, but you can

2 voluntarìly recuse yourself from all decisjonmaking on the

3 peti tion. And I did.

4 a So you were concerned that ìt would gìve the

5 appearance of impropriety or confljct of interest if you were

6 i nvolved

7 A Yes. It made me feel uncomfortable to be involved.

8 And I thought it 'improper because I had taken such a public

9 advocacy posìtion against the petition before I joined

l0 government.

ll a þ'lere there any other matters whi le you v'rere at CEQ

12 on which you recused yourself?

13 A Yes.

14 a Can you describe those for us?

15 A To the best of my ability, after the elect'ion in

16 2004, I had pretty well reached a conclusion that I was ready

17 to look for work outside of government, and I interviewed

18 with some law and tobbying firms, and there are formal

19 recusals in place with our general counsel for any matters

20 that in which they were implicated.

21 But through the spri ng of '05 , as i t became i ncreas'ingly

22 clear to me that I was going to be leav'ing, and I really d'id

23 not know where I was go'ing to go, I was sort of struggling

24 with it every night. And I had another opportunity jnside

25 the adm'inistration that I was also considering. I backed off
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quite a bjt on policymaking. The Asia pacific partnership,

for example, was being developed in the spring of 2005, and I
made it clear to my colleague, Ken peal, and to others that I
felt uncomfortable; the knowledge that I would be leaving the

administration soon, I d'idn't want to be deepty involved in
the development of that initiative. And I do recall sending

e-mails to colleagues and EOp notifying them that I had

formal recusals jn place, so not to bring to my attention
priority matters on energy and environmental issues.

I was continuing to manage the Agency budget, hiring,
firing, and making sure that all documents coming-in were

being responded to, but I was backìng away from an active
polìcy role. And I was very affirmative about it and

consulted very closely with our general counsel about those

matters.

a hlas there a formar recusar form for the EpA

petitjon to regulate greenhouse gases?

A - There is no formal form, but my practice was it
was I informally recused myself, and I did not work on the

deci s'ionmaki ng. There were meeti ngs that were called. And I
did not participate in the decis'ionmaking on that.

a But in all other cases there were formal recusals?

A v{ell, when it came to potential future employment,

I would file a formal recusal. But in this case, it was a

practìce that I had discussed with our general counsel, and
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I she understood that I was not going to be involved, and my

2 colleagues understood that I was not going to be involved.

3 Q Do you know how many formal recusals were fiLed by

4 you?

5 A I believe I filed four formal recusals during my

6 time at the White House. Two were with respect to law firms.
7 One was wjth respect to another company, and one was with

8 respect to ExxonMobi 1.

9 Mr. Baran. Okay. My quest'ioning time is up.

l0 Ms. Bennett. The l4inority would like to take the last
11 L3 minutes of questions.

12 EXAMINATION

13 BY MS. BENNETT:

14 a Just to repeat, I am Brooke Bennett, Minority

15 counsel. I had a just a couple of questions for you.

16 Going back to Exhibit 23, and, if I recall correctly, I
l7 believe it was the l"lajority counsel's quest'ion was

18 somethÍng along the lines of if you had refused to clear the

19 report, would the report not have been issued? Could you

20 just read through the options that are presented on this form
' 2l and let me know whether or not there is one that specifically

22 asks for an option, provides you an option to refuse the

23 report?

24 A That is a very good question. There is not an

. 25 opt'ion f or ref usi ng concurrence.
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I Q I just wanted to clarify that.
2 Also go'ing back to Exhibj t 22, and I just want to be

3 double clear on this because, looking at the handwrit.ing, if
4 you could just have another quick look at some of the

5 documents or some of the comments on there and let me gìve

6 you a copy

7 Mr. Tuohev. To be specific, do you include the front
8 page?

9 lils. Bennett. I wi lt.
10 BY M5. BENNETT:

11 a rhe copy that ,las provided to you by Majority
12 counsel 'is a bit light.
13 Ms. Bennett. So with your agreement would you mind if I
14 g'ive him the same one that we had prepared? But it is
15 slightly darker, so you can see the comments slightly better.
16 Mr. Tuohev. l"that page?

17 Ms. Bennett. If you go, for example, to page L4.

18 Mr. Tuohev. page L4.

19 BY MS. BENNETT:

20 a And look at the word "good" on page L4. If you

2l look on page 15

22 Mr. Tuohev. "Good" ol.t L4.

23 BY MS. BENNETT:

24 a Do you mind just doubte-checking that and make sure

25 it is or is not your handwriting? And you can probably
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I compare it to 15.

2 Mr. Tuohev. "Good" L5.

3 The Wjtness. They both look tike my handwriting,

4 BY I,IS . BENNETT:

5 a They both look tike your handwriting?

6 A If I was writing fast.
7 a And at the bottom of page Lg, also that "good"?

8 A Yes.

9 0 All ri ght. I j ust wanted to doubì.e-check.

10 Mr. Baran. For the .record, let's swi tch these documents

ll so we have the better copy for the record.

12 Mr. Tuohev. Fine.

. 13 lilr. Baran. We will mark this ZZ.

14 Mr. Tuohev. l,lakes sense.

15 BY MS. BENNETT:

16 a If you go back to Exhibit 20, I was just curious jf
l7 maybe you could expla'in somethi ng to me.

18 Mr. Tuohev. Exhibit 20.

19 BY 1'IS . BENNETT:

20 a 0n top of Exhibit 20

2l Mr. Tuohev. This is the science ptan.

22 BY M5. BENNETT:

23 a CCSP strategic ptan. And the first page is tisted
24 the executive summary, and jt is final technicat review,

25 dated 5 June, 2003. I was curious as to why "strategic" js



169

. I scratched out and it says "science." Do you recatl?

2 A I don't recall.
3 Q Also going back to Exhibit L7, can you tell me

4 whose handwriti ng i s on the top of Exhi bi t L7? l,,lhere i t
5 says Exhibit L7 is the CEQ review and comment of science

6 plan for the CCSP, and it is a list of edits, those edits
7 down on the panel. And at the top .it says , "6/16/03. BH

8 plus PC." Do you know

9 A That tooks like Bryan Hannegan's handwriting to me.

10 a That is not your handwriting, you don't betieve?

ll A No.

12 a Someth'ing you mentioned a moment ago talkjng about

13 the point at whjch you started backing away from policy
14 decisions, making poficy decìsions. hlhat was the time frame

15 again that you gave on that, to the best of your

16 recollection?

17 A Well, it was 'in the spring 2005. I had interviewed
18 with one law firm, I think it was in December 2004 after the

19 election. And so I was concerned about being involved in
20 policymaki ng.

2l You know the formal recusal was only wi th respect to
22 matters concerning that law firm that were pending that would

23 happen to come before me. So the formal recusal was over any

24 material matter in which that law firm or a client of that
25 firm was involved. But still, I had a general and ìncreasing
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unease about continuing to be deeply involved in potìcy when

I knew that I was that I was planning to leave. I didn't
don't know what the heck I was going to do, but I was

planni ng to take a next step w'ith my career.

a Okay. That is fine. One last question for you

actually, and going back to the organizational chart that we

had distributed toward the very beginning, and I am going to

have to the dig to find it here. It is Exhib'it 7, which is
an organizat'ional chart that discusses the climate change

acti vi ty.

l,,ri th regard to the Climate Change Sci ence program, the

person who was responsible for the final product, after a

f ashi on, i n terms of putt'ing i t together and taki ng i n the

Agency comments, et cetera, that was who?

A That v,,as Dr . Mahoney , the Ass.i stant Sec retary of

Science for Oceans and Atmosphere.

a Who had the same role for Our Changing planet?

A Doctor Mahoney agai n, because the 0ur Chang.ing

Planet was a product of the climate change science program.

5o any program any product of the program, Dr . lulahoney i s

the d'i rector of the program, and he had def i ned i t .

a What about the Cl'imate Acti on Report?

A Climate Action Report, which was the report fited
with the united Nations jn June 2002, was filed by the state

Department, if you look at the inside cover of that report,
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I and that makes sense because it is a treaty obligation to
2 file the report, and the State Department filed that report.
3 Q And the Draft Report on the Envi ronment?

4 A EPA had the final decision because it was their
5 product.

6 a 0kay. And but CEQ Oldn't have any final say on

7 any of these documents?

8 A No. hle had a role jn ordinary interagency review

9 comments, and we participated along w'ith atl the other

l0 agencì es , Whi te House offi ces .

1l a So when, for example and I don,t have it in

12 front of ffi€, I apologize but when there would be an e-mail

13 or a draft distributed by Dr. l,tahoney to the ccsp, it was an

14 enti re group of d'if f erent agenci es , 30 or I thi nk

15 previously you said there was 30 or so different agencìes who

16 we re 'i nvolved i n

17 A Potent'ialty.

l8 a -: some of this draftmaking? And so the comments

19 would be coming f rom all the other agencies back .into

20 Dr. Mahoney?

2l A Yes. Initiatly when drafts were initiated, they

22 get a lot of stuff from all the agencies, and then the CCSpO

23 office would put it together. But when it went through gMB

24 review again, it would be sent out to atl those same agencìes

25 again for final, you know, review and comment.
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a 0kay. And then what just out of curiosity, what

role d'id the 0f f jce of Science and Technology Policy play?

V'lere they part of this interagency?

A They played a very, very prominent role. Kathie

0lson was a Senate-confirmed Director for science the

Office of Science and Technology Policy. She was the

representative to the blue box, if you wjll. But she was a

valued colleague, Ph.D. sc'ientist, and she had a very active

role. All of OSTP djd, Dr. Marburger and other OSTp

personnel.

a And then the other -- I notice going back to

Exhibit 23, which is the comments needed, which is the

National science and rechnotogy concurrent sheet, courd you

tell us the

A Yes.

a The Natjonal Science and Technology Council as

well?

Mr. Tuohev. What is your question?

BY M5. BENNETT:

a Why would this role why would this concurrent

sheet be sent to the National science and rechnology council?

Do you know? Do you know what thei r role was?

A I used to know all this stuff, and I don't know. I
don't know exactly. It is a hìgh-level committee. It had

existed in the prior administration on this formally
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I constituted and why jt is captioned Nsrc, I just can't
2 remember exactty why they were djfferent from other groups.

3 Q But this was another --
4 A High-level group.

5 Q Nonetheress, the bottom rine is that the final
6 product rested with Dr. Mahoney in terms of collecting all
7 the fi nali zed

8 A Yes.

9 a All right.
l0 l'ls . Bennett. I don' t have any more questi ons .

ll Plr. Dotson. werr, thank you so much for your

12 flexi bi li ty
13 Mr. Tuohev. Thank you.

14 Mr. Dotson. and parti ci pati ng 'in these deposi tions.
15 And this concludes the deposition.

16 [Whereupon, at 6:L0 p.m., the interview was concluded.J
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Certi fi cate of Deponent/Interviewee

foregoing _ pages, which contain the

of the answers made by me to the questions

Wi tness
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ERRATA SHEET

CORRECTION

"office" should read "offices"

strike "no!"

should read'osent up to the Congress from
the CEQ"

should read'oFramework Convention on Climate Change"

after "searched." delete "it" and insert "my files"

delete'oin Mr. Piltz' view"
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